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INTRODUCTION. 


Ce- 


From the first settlement ef North America by Englishmen, it has 
been the practice to obtain Indian lands through the medium of trea- 
ties or voluntary purchases. In a few cases, lands were wrested 
from the original possessors in war; but the colonists never avowed 
the desire of conquest as a justifiable cause of war. 

Though nearly all the parts ef the United States, which are now 
inhabited by whites, were purchased from Indians, yet it does net 
follow that undue measures were not frequently resorted to, in order 
to induce a sale. Among these measures, unreasonable importunity 
deserves to be reckoned. New lands were obtained more rapidly 
than the necessities of the whites demanded; and the eagerness, with 
which acquisitions of territory were made from the Indians, naturally 
caused a good deal of apprehension in their minds. 

As the British power on this continent increased, the claims and 
rights of the Indians were generally admitted. No pretensions were 
made to the mght of taking their land from them without their con- 
sent. If they sold any part of their territory, they were required to 
sell it to the government, or the validity of the sale was not acknowl- 
edged by the British tribunals. This was the state of thingst the 
commencement of the revolutionary war. 

As soon as the Continental Congress began to act as the organ of 
the United States, (that is, as the organ ef a nation which had just 
sprung into existence,) measures were taken to conciliate the faver 
of the Indians. They were addressed as independent sovereignties. 
They were entreated to remain neutral. Their territorial mnghts were 
guarantied to them; and they were dealt with, 1n all respects, as 
capable of making treaties, and of retaining forever their original 
tights of territory and government. : 
~ After the peace of 1783, the Confedcrated States entered into trea 
ties with the large south-western tribes, the herokees, Creeks, Choc 
taws an ickasaws. In this manner boundaries were hxe » and 


an implicit guaranty of territory was given. At the adoption of the 


Federal Constitution, all these treaties were confirmed and rathed 
no I 


a whole, bu eac , as it perforin 
ed the solemn act of coming into the Union, 
idee edn s ie baten cy 
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President Washington, in the early part of his administration, ap 
plied directly to the Senate, and asked whether that body would ad 
vise and consent to give a solemn guaranty to the Creek and Chero- 
kee nations of all their lands not ceded ‘To this question, proposed 
frst in 1789, and again a year afterwards, the Senate gave, in each 
instance, an affirmative answer, withouta dissenting voice. Treaties 
were made on this basis, fist at New York with the Crecks, then at 
Holston with the Cherokees, in both of which the guaranty was sol- 
omnly given, and afterwards solemnly ratificd by the Senate 

Treaties were made by the United States with Indian nations, as 
occasion required; the nuoimber of such treaties amounting to more 
than three 1n a year, onan average. Several of these treaties were 
negotiated with the tribes, whose residence was within the chartered 
limits of Georgia, In 1302, a compact was made between the Umted 
States and Georgia, by whrch a long controver-y was settled, and the 
United States bound themselves to extinguish the Indian title to 
Jands within the chartered limits of that State. The obligation was 
conditional, however; and there was nothing 1n the compact, which 
implied that the Umted States did not acknowledge the perfect nght 
of the Indians to the peaceable and cxclusive oecupancy of their 
country forever. 

Since 1802, numerous treaties have been made with the Indians, in 
most of which, portions of their territory weie ceded to the United 
States In this manner, Georgia has reccived about 20,000,000 of 
acres under the compact; and about 0,000,000 of acres now remain 
in the occupancy of the Cherokees, within the chartered limits of 
that State. Since the year 1219, the Cherokees have peremptorily 
and constantly refused to sell another foot of land. In the mean 
tine, Georgia was constantly importuning the general government 
to extinguish the Cherokee title by treaty; always admitting, that 
this was the only way, 1n which the Indian title could be extin- 
guished 

“But suddenly, in Deeember 1897, the legislatuie and executive of 
Gedtgia assumed an attitude entirely new, and totally unhke any 
posttfolr which had ever before been assumed by any State in the 
Union, or by the United States, The new attitude was produced by 
thesammuncratron—of the following doctrines, and others of a similar 
character, viz that Georgia has a perfect title, by the right of dis- 
covery ;to all the land within her chartcied linnts; that the Indians 
have no title, bnt u mere occupancy, deteiminable at the pleasure ot 
Georgia: that she may take possession of their lands by foree ; that 
the United States are bonnd to extingursh the Indian ttle, either by 
negotiation or force, and that, as the United States have failed in their 


gS : 
engagements, Georgia has a night to take the inatter into her own 


hands. 
As a consequence of these doctrines, Georgia declares, that, if other 
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means fail, she will resort to violence in support of her claims; and 
that, as she wants the Cherokee lands, she will have them. 


oloWinpaupth eset Men 
her laws over the Cherokees, and enacts several provisions of a most 
ap proetinlbap Nt ran ee 
resort to the guaranty of the United States, and ask protection agosnst 
these laws. The President of the United Statesinforms them, that 


he has no-constitutional power to protect them. They next petition 
Coneress ; and, while their petition 1s pending and unanswered, a bill 


is introduced for the purpose of enabling ‘them to remove They 


say, that they do not wish to remove, but to remain on the land of 
peewee 


In this state of things, the bill, in opposition to which the follow: 
ing speeches were delivered, became the topic of dcbate It hasbeen 
suggested, that the heads of arguments in favor of the bill should 
here be given; and, after some hesitation, the editor has coneluded 
to give a brief abstract of them. The hesitation arose from the na- 
ture and character of these arguments They are alinost universally 
founded on false assumptions. But many readers would have no 
conception how utterly groundless the assumptions are ; and to send 
them forth to the publie unexplained, seems to give them a standing 
to which they are by no means entitled. How iiany readers are 
there, in every community, who look at an introduction of a book, 
with a few indiscriminate passages here and there, and read no more ! 
If a plausible case is made out atthe brian o> thew sche f4 far 


Oe ANS buuy LAKRV Ly awe 
granted, that the facts, at least, are correctly stated. But nothing 
could be more fallacious in reference to the case before us. It was 
stated, by the advocates of the bill, that the Umted States had bound 
themselves, by the compact of 1802, to extinguish the Indian title to 
lands within the limits of Georgia; and many elaborate arguments 
rested on this assumption. But the fact, that the engagement was 
conditional, was omitted The advocates of the lll asserted, also, 
that other States had legislated over the Indians 1n the same manner, 
and to the same extent, as Georgia has recently dene For this as- 
sertion there 1s no support whatever. Let these two instances stand 
as specimens. 

In the following statement pf topies, the positions, if not the words, 
are taken from printed speeches of advocates of the bill, and froin the 
reports of the committees on Indian affairs. 

On the question, whether the Indians had any right to their coun. 
try or not, 1t was alleged, by the advocates of the bill, 

That the king of England claimed the right of disposing of tern 
tory, on this continent, without any regard to the possession of the 
Indians ; that they were considered merely as an incumbrance , and 
that the proclamation of 1763 assumed the sovereignty of Great 
Britain over the Indians; 
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That, on the declaration of independence, the States, respectively, 
succeeded to the sovereignty of the mother coufitry : - 

That, froin the first settlement of North America, the natives were 
subjected to the arts and the arms of Europeans; that eivilization 
and foree prevailed , and that. although the course'of measures with 
the Indians cannot be justified, it will always be imitated - 

That the Cherokees are a conquered people, having been the allies 
of Great Britain in the revolutionary war and 

That, being a conquered people, they have no claim to territory or 
self-government. . 

It is not unjust, or oppressive, therefore, in Georgia to assert her 
claims to the land of the Cheiokees. 

In answer to the plea for protection, which the Cherokees offer, it 
was urged, 

That, although many eompacts had been made between the United 
States and Indians, which had been called treaties, and which had 
been sent to the Senate and ratified as treaties, yet, when made with 
tribes residing in any State, they were not in fact treaties, within the 
meaning of the Constitution ; 

That these conipacts, which are called treaties, were submitted to 
by the several States, because the States acquired lands in this man- 
ner, but when the States were linmted in their jurisdiction, and re- 
strained in their rights, by these compacts, it could not be expected 
that they would submit any longer - 

That compacts with Indians not within the hmits of States are 
treaties, according to the Constitution; because, in these cases, the 
national government alone can treat with them: 

That the guaranty given in the treaty of Holston was intended more 
for the intimidation of the whites, than as a serious protection ot 
the Indians 

That, when the guaranty was repeated, seven years afterwards, 
there was no necessity of repeating 1t. and 

That it is very absurd to suppose, that independent States will suf- 
fer their limits to be curtailed by tribes of savages. 

On the subject of the rights of Georgia, as an independent State, 
it was urged, 

That she would assert her right to a jurisdiction over all the tersi- 
tory within her own hmuts - 

That, although she hasa@ very inconsiderable interest in the question 
now before Congross, she is determined to assert and maintain the 
rights of sovereiyu and independent States : 

That neither tho Unitod States, nor any separate State, has a right 
to demand of Georgia the reasons of her conduct in regard to her 
own population, or any class of persons residing within her mits: 
and 

That nothing will prevent her executing her purposes in this 


matter. - 
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It was urged, also, that Georgia had been greatly vilified in this 
controversy ; that she is ‘the evening chant and the matin seng of 
all the calumniators in the Union, who have taken the Cherokees in 
to their holy keeping;" and that ‘‘no epithet 1s too strong, no re 
proach too foul, to cast upon her, for having followed the example of 
ten States, in the exercise of jurisdiction over the Indians within 
their territory.” 

Other States were said to have enacted much severer laws, in re- 
gard to the Indians, than the present laws of Georgia, whicli are so 
much complained of; and yet no sympathy has been called forth in 
behalf of any Indian tribe but the Cherokees. 

As to the conflicting claims of Georgia and the Cherokees, while 
some advocates of the bill considered all existing treaties with In- 
dians as mere nullities, others held, that the treaties would be bind- 
ing on the United States, were it not for pre-existing obligations, in- 
compatible with these treaties. They admitted, that general Wash- 
ington and his cabinct, and the Senate of the First Congress, and all 
* the national authorities from 1739 till quite recently, supposed that 
we were bound; that the people of the United States had all along 
supposed themselves to be bound; and that the Indians had always 
supposed the United States to be bound by these treaties. It was 
not denied, that the stipulations are all plain, that they were honestly 
intended, and allow but of one interpretation, which 1s in favor of 
the Indians. But it was argued, that the United States had guaran- 
tied the integrity of all the separate States, and therefore could not 
guaranty the possession of the Indians residing upon any part of the 
chartered territory of States. The general government must there- 
fore do the best it can. When it cannot fulfil an obligation, it must 
indemnify for the failure to fulfil 

As to the expediency of the removal of the Indians, it was urged, 

That the acquisition of the lands, which the south-western tribes 
cccupy, would open a large tract for sale and settlement; that the 
convenience of the Southern States would be mach promoted ; and 
that the proceeds of the sales of those lands would more than reim- 
burse all the expenses attending the contemplated removal. 

It was stated, also, that the removal of the Indians would be great- 
ly to their advantage, and, on this account, should receive the sup- 
port of all their real friends. ‘ 

The country to which they were invited to remove, was fepresent- 
ed as very fertile, and abundantly large for a residence of all the 
tribes. The title to it may be permanently guaranticd; and the emi- 
grating Indians will hve under the sole protection of the United 
States. Here they will not be troubled by the conflicting claims of 
States exercising jurisdiction over them. They will feel themselves 
free from this constant apprehension. They can proceed, there- 
fore, in their plans of civiljzation without interruption. The strong 
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arm of the general government will protect them from intruders. 
They will be out of the reach of the whites, and beyond the pres 
sure of population. The benevolence of the government and of in- 
dividuals can here display itself in the best plans for the melioratian 
of the Indian character. 

In carrying on the business of removal, all the advocates of the 
bill disclauned a resort to force. The subject is,to be fairly proposed 
to the Indians; and, if they are willing to remove, the government 
will kindly aid them in doing so. If they prefer to stay, they must 
come under State laws, and, of course, be subject to all the laws 
which the States shall see fit toenact hereafter. From the operation 
of these laws the United States cannot protect them. 

The present condition of the Indians was represented as being ex- 
ceedingly wretched. They were said to be, generally, in a more 
hopeless state than at any previous period of their history. The 
chiefs were charged with ruling the common people with severity. 
{t was said, that the chiefs appropriate all the annuities to their own 
benefit. 

The sympathy professed, in different parts of the United States, 
for the Cherokees, was described as the work of fanatics, and pre- 
tended philanthropists, who had their own purposes to answer, and 
who were well paid for their services from the Cherokee treasury. 
This allegation is so gross a slander, that 1t weuld be wrong to re- 
peat it without saying, that it 1s totally destitute of foundation; and 
that there is not, and never was, a particle of evidence in support 
of it 

The foregoing summary embraces, it1s believed, all the arguments 
in favor of the bill, Some of its advocates expressed a strang belief 
that the removal of the Indians would be for their benefit ; but others 
boldly declared, that this was not their object, and that the Indians 
would not be improved in their condition, whether they should re- 
move or remain. 

The opposition to the bill was made with great earnestness, and 
with every mark of entire sincerity. There was no indication, that 
the concern expressed for the national honor, and the dread of seeing 
afoul and indehble stain fixed upon the character of the country, 
were affected, or overstated A deep solemnity pervaded the efforts 
of the honorable men, who exerted themselves to defeat a measure, 
which they declared to be, 1n their appreliension, inconceivably dis 
astrous. 

On the other hand, the adyocates of the bill most evidently placed 
no reliance upon argument. They never met the statements and 
reasonings of their opponents; but showed very clearly, that they 
trusted only to the power of self interest and party discipline. ; 


SPEECH 


OF THE °*% 


HON. THEODORE FRELINGHUYSEN, 


SENATOR FROM NEW JERSEY, 


DELIVERED IN THE SENATE OF THE UNITED STATES, 
APRIL 7, 1830.* 


Tue Bill to provide for an exchange of Lands with the 
Indians residing im any of the States or Territories, and for 
their removal West of the river Mississippi, being under con- 
sideration, Mr. Frevincuuysen spoke as follows :— 


Ma. Presipent: I propose an amendment to this bill, by the 
addition of two sections, in the form of provisos :—the first of 
which brings up to our consideration the nature of our public 
duties, in relation to the Indian Nations, and the second prowdes 
for the continuance of our future negotiations, by the mode of 
treaties, as in our past intercourse with them. The following 
is the amendment: 


*¢ Provided always, That, until the said tribes or nations shal! choose 
to remove, as by this act is contemplated, they shall be protected in 
their present possessions, and in the enjoyment oi all their mghts of 
territory and government, as heretofore exercised and enjoyed, from 
all interruptions and encroachments. 

‘* And provided also, That, before any removal shall take place of 
any of the sard tribes or nations, and before any exchange or exchanges 
of land be made as aforesaid, the mghts of any such tiibes or nations 
in the premises shall be stipulated for, secured, and guarantied, by 
treaty or treaties, as heretofore made.” 


The first of these sections discloses the rea] object sought by 
this bill, seemingly composed of harinless clauses. It supposes 
that the design of the system of which the present bill forms 
but a part, is really to remove all the Indian tribes beyond the 
Mississippi, or, in case of their refusal, to sabyect them to state 
sovereignty and legislauon. The Hon. Senator, (Mr. White,) 
who yesterday addressed the Senate, found it necessary so to 
consider it; and to anticipate and endeavor to meet all such 
objections to this course of policy, as he deemed worthy of a 
refutation. 


* This speech was commenced on the 7th, and concluded on the 9th, a part 
of each day's session being consumed by the ordinary routine of business. 
The whole speech occupied the attention of the Senate about six hours. It is 
here much compressed 
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Sir, I prefer that this latent object should be put fully before 
us, that we and the nation may look at at, and freely scrutinize 
it. Atan early stage of the present adnnimstiation, its views 
and opinions on the interestiug subject of om Indian relations, 
were developed in language wot to be mistaken. It is greatly 
to be regretted, Sir, that our present clnef magistrate aid not 
pursue the wise and prudent policy of jus exalted predecessor, 
President Washington, who, at a tine of collision and difficulty 
with these tribes, camie before the Senate, and laid open to them, 
in propositions for thei approbation, the vaiious nnportant 
subjects involved in our relations. The annexed extract from 
the Journals of the Senate illustrates the piinerples of Washing- 
ton’s administration, It follows: 


*« Saturday, August 22, 1789. 
‘©The President of the United States came into the Senate, attended 
by general Knox, and laid before the Senate the tollowing state of facts, 
with the questions theieto annexed, for their advice and consent ”’ 


This was a most important document. It developed all the 
collisions that existed between the Indian tribes and the States; 
and referred to the consideration of the Senate certain leading 
principles of policy, whieh he thought 1t was wise to pursue. 

hese principles aie iumbodied ut seven distuct miterrogato- 
ries; the fourth of which subnnts to the Senate “whether the 
United States shall solemnly guaaanty to the Creeks their 1e- 
mainiig teriitory, and maimtam the same, if necessary, by a line 
of military posts?” Tis question “ was wholly answered in the 
affirmative” by that body, and the blauk (fer an appropriation 
of necessary tund+) was ordered to be filled at the discretion of 
the President of the United States. Again, on the 11th of An- 
gust, 1790, President Washington sent a special niessage to the 
Senate by his Secretary, the subject matter of which he intro- 
duces by the following suggestion: 


“ Gentlemen of the Senate: 

« Although the tealy with the Creeks may be regarded as the main 
foundation of the future peace and mosperity of the Southy estein fron- 
tier of the United States, yet, in order fully to effect so desirable an 
object, the treaties which have been entered into with the other tubes 
in that quarter, must be farthfully performed on our past” 


He then proceeds to remind the Senate, that, by the treaty 
with the Cherokees, in Novernber, 1785, (the treaty of Hope- 
well,) ‘the sail Cherokees placed themselves under the protec- _ 
tion of the Umted States, and had a boundary assigned them; 
that the white people settled on the frontiers had openly vio- 
lated the suid bonudary by intruding on the Indian lands; that 
the United States in Congress assembled, on the first day of 
September, 1788, had, by their proclamation, forbidden atl such 
unwarrantable intrusions, and enjoined the intruders to depart 
without loss of time; but that there were still some refiactory 
mtriders renaimug. The President then distinctly announces 
his determination to exert the powers intrusted to him by the | 
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constitution, in order to carry into faithful execution the treat 
of Hopewell, unless a new boundary should be arranged wit 
the Cherokees, einbracing the intrusive settlement, and compen- 
satmg the Cherokees for the cessions they shall make on the 
occasion. And, in view of the whole case, he’requests the ad- 
vice of the Senate, whether overtures shall be made to the Cher- 
okees to arrange such new boundary, and concludes his com- 
munication with the following emphatical question: “3d. Shall 
the United States stipulate solemnly to guaranty the new boun- 
dary which may be arranged ?” 
It produced as pointed a response—for the Senate 


“ Resolved, In case anew or other boundary than that stipulated by 
the treaty of Hopewell, shall be concluded with the Che: okee Indians, 
that the Senate do advise and consent sole:mnly to guaianty the same.” 


A new boundary was arranged by a second treaty ; the sol- 
emn guarantee wus given to the Cherokees; and cogent, indeed, 
should be the causes that now lead us to think lightly of such 
sacred obligations. 

I lament, Sir, that so bright and illustrious a precedent was 
not regarded, and that the President had not yielded to the safe 
guidance of such high exainple; and I deplore it the more, be- 
cause it was concerning these very tribes, in the State of Geor- 
gia, that general Washington chose to confer with his consti- 
tutional advisers. 

. Instead of this just proceeding, the present administration has 
thought proper, without the shghtest consultation with either 
House of Congress—without any opportunity for counsel or 
concert, discussion or deliberation, on the part of these co-ordi- 
nate branches of the government, to despatch the whole subject 
in a tone and style of decisive construction of our obligations, 
and of Indian rights. It would really seem, Sir, as if opinion 
was to be forestalled, and tlie door of inquiry shut forever upon 

se grave questions, so deeply implicating our national faith 
and honor. 

We inust filmly protest against this executive disposition of 
these high interests. The government cannot rescind, modify 
or explain away our public treaties. They are the sup»eme law 
of the land, so declared to be by the constitution. ‘They bind 
the President and ali other departments, rulers and people, 
And when their provisions shall be coutroyerted—when their 
breach or fulfilment become subjects of investigation—here, 
Sir, and in the other hall of our legislation, are such niomentous 
concerns to be debated and considcred. That we may freely 
exercise these essential powers, and review the proclaimed opin- 
ions of the executive, I have submitted the first branch of the 
amendment. We possess the constitutional right to inquire 
wherefore it was, that, when some of these tubes appealed to 
the executive for protection, according to the terms of our trea- 
ties with them, they received the answer that the government 
of the United States could not interpose to arrest or prevent 
the legislation of the States over them. Sir, this was a harsh 
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measure, indeed, to faithful allies, that had so long 1eposed in 
confidence on a nation’s faith. They had, in the darkest hour 
of trial, turned to the egis which the most solemn pledges had 
provided for them, and were comforted by the conviction that 
it Would conte to shed upon then a pure and untarnished 
beam of hght and hope. Deep, indeed, must have been their 
despoudeney, wlien their political father assured them that their 
confidence would be presumptuous, and dissuaded them from 
all expectation of relief 

Mr. Piesident: The instructions that have proceeded fiom 
the war department to the agents of Judian affairs have excited 
just and strong jcalousies of the measures that are vow recom- 
mended. They have prompted this amendinent, in the hope 
that, by some pubhie and decided expression of our disapproba- 
tion, the course of political management with these tribes may 
be changed, and ou: country saved from the dishonor of buying 
over the consent of corupted chiefs to a trastorous surrender of 
their country. 

I will read a part of these instructions. They are from the 
war department to generals Carroll and Coffee, of the date of 
30th May, 1829: 


-* The past (remarks the Secretary, in respect to Indian eouncils) 
has demonstrated their utter aversion to this mode, whiist it has been 
made equally clear, that another mode promises greater success. In 
regaid to the first, (that by councils,) the Indians have seen in the 
past, that it has been by the iesult of councils that the extent of their 
country has been from time to time diminished They all comprehend 
this Hence it 1s that those, w ho aic interested in keeping them where 
they are, alaim their fears, and, by previous cautioning, induce them to 
reject all offers looking to this object. These 1s no doubt, however, but 
the mass of the people would be glad to emigrate; and (here ts as Jittle 
doubt that they aie kept hom thi exercene of their choice by their 
chief, and othe: interested and influential men,’ &e. Again: ** Noth- 
ing is more ceitain than that, if the chiefs and influential men could be 
brought into the measure, the rest would implicitly follow It becomes, 
therefore, a matte: of necessity, if the general government would ben- 
efit these people, that wt move upon them an the line of their own 
prejudices, and, by the adoption of any piopei means, bicak the power 
that is warmng with Uicir best interests, The question 1s, How can 
this be best done? Not, it 1s believed, for the :easons suggested, by 
means of a general council, There, they wonkl be awakened to all the 
intimations which those who ate opposed to theil exchange of countiy 
might throw out; and the consequence woukl be—w hat it has been— 
a firm iefusal to acquiesce. The best tesoit is believed to be that 
which is embraced in an appcal to the chiefs and influential men, not 
together, but apart, at thar own houses, and, by a proper exposition of 
their real condition, }ouse them to think of that; whilst offers to them, 
of extensive reservations in tee simple, avd other .ewards, would, it 
is hoped, result in obtaming their acquiescence ” 


Let us analyze thin singular state paper. It does not 1elish 
the congregation of Indian councils. In these asseniblies, they 
deliberate and weigh the policy of measures—they calculate the 
results of proposed ituprovements. ‘These councils imbody the 
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collected wisdom of the‘tribes. Their influence is of the au- 
thority of law. ‘The people look to then for protection. They 
know that an the multitude of counsellors there is safely. Hence 
nations, far in advance of the Indians, always meet 11 council, 
when their great interests are to lie promoted or defended. But 
these special agents ate discouraged from hoping that the object 
can be obtained in this good old-fashioned way. The Indians 
are too wise to be caught when the net is spread so fully in 
sight. hey are directed to avoid all associatzons ; and, with 
the public purse in hand, to take the cluiets alone—to approach 
them individually, and at home—* to mec them in the way of their 
prejudices.” J adinire the ingenious clothing of a most odious 
proposal. 

A strong hint 1s suggested to try tle effect of terror, and, by 
a proper exposition of their 1eal condition, rouse them to think 
upon that, and to follow this up with “large effers to them of 
extensive reservations in fee siniple, aud other iewaids.” The 
report made by one of.these agents to the war departinent, dated 
September 2d, 1829, still fiuther discloses the nature of the ex~ 
igencies to which the Indians are to be subjected, to constrain 
their removal. ‘The agent observes, 


“The truth is, they (the Cherokees) rely with great confidence on a 
favorable report on the petition they have before Congiess, If that 
is rejec‘ed, and the laws of the States are enforced, you will have 
ho difficulty in obtaming an exchange of lands with them ” 


Tt may be true, that, if we withdraw our protection, give them 
over to the high-handed, hea: t-breaking legislation of the States, 
and drive them to despair, whei iuercenary mducenents fail 
to win thei, force and terror imay compel them. We shall 
have no difficulty, the agent assures the wai department. Sir, 
there will be one ditiiculty, that should be deemed iusui mount- 
able. Such a process wil] disgrace us in the estitnation of the 
whole eiviized world. It will degrade us in our own eyes, and 
blot the page of our history with mdelible cishonor. 

Now, Sir, I have brought this measure before the Senate, and 
Wait with intense anxiety to see the final disposition: of it. 
Where is the man who can, in view of such policy, open the 
door, or afford the shghtest facility, to the operation of influ- 
ences, that we should blush with bonest shaine to have employ- 
ed with our equals in the scalo of eivilization? It is net in- 
tended, Sir, to ascribe this policy exclusively to the present 
administration, Far from it. The truth is, we have tong been 
gradually, and almost rnconsciously, declining into these deyi- 
ous ways, and we shall inflict lasting injury wpon our good 
name, unless we speedily abandon them. 


-f 


I now proceed to the discussion of those principles which, in 
my hnmble judgment, fully and clearly sustain the clains of the 
Indians to all their political and civil mglits, as by them asserted, 

_And here, Mr. President, I insist that, by immemorial posscs- 
sion, as the original tenants of the soil, they hold a title beyond 
and superior to fhat of the British crown and her colonies, and 
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to all adverse pretensions of our Confederation and subsequent 
Union. God, in his providence, planted these tribes on tins 
western continent, for aught that we know, before Great Brit- 
ain herself had a political existence. I heheve, Sir, at is not 
now seriously denied that the Indians are nen, endowed with 
kindred faculties and powers with ourselves; that they lave a 
place in human sympathy, and are justly entitled to a share in 
the common bounties of a benignant Providence. And, with 
this conceded, I ask in what code of the law of nations, or by 
what process of abstract deduetion, their rights have been ex- 
tinguished. 

_ Where is the deerce or ordinance, that has stipped of their 
rights these eaily and first lords of’ the soil? Si, no record of 
any such decree can be found. And J nught triumphantly rest 
the hopes of these feeble fragments of once great nations upon 
this my egnable foundation. However mere hunian policy, or 
the law ot powel, or the tyrant’s plea of expediency, may have 
found it convement at any tine to transgress the unchangeable 
principles of eternal justice, no argument can shake the pohti- 
cal maxim—that where the Indian always has been, he enjoys 
an absolute right stall fo be, im the {ree exercise of his own modes 
of thought, goverment and conduct. 

Mr. President: In the hght of natural Jaw, can a reason for 
a distinction exist from the mode of enjoying that which is my 
own? If Luse land for hunting, may another take it because 
he needs it for agricultue? 1 aim aware that some wiiters 
have, by a system of arufical reasomng, endeavored to jusofy, 
or rather excuse, the encroachments made upon Indian terri- 
tory; aud they denominate these abstractions the law of na- 
tions, and, in this ready way, the question is despatched. Sir, 
as we trace the somecs of this law, we find its authority to de- 
pend either upon the conventions 01 common consent of nations. 
And when, permit ie to inquire, were the Indhan tiibes ever 
consulted on the estabhshineut of sucha Jaw ? Whoever repre- 
sented them or their interests in any congress of nations, to 
confer upon the public rules of intercourse, and the proper 
foundations of dominion and property? The plain matter of 
fact is, that all these partial doctumes have resulted fiom the 
selfish plans and pursiuts of more enhgltened nations; and it 
is not matter for any great wonder, that they should so largely 
partake of 1 mercenary and evcroaehing spnit in regard to the 
claims of the Tudians. 

It is however adnntted, Sir, that when the increase of popu- 
tation and the wants of maukind, demand the caltvation of the 
earth, a duty rests upon the propretors of large and uneulti- 
vated regions, to apply them to these useful purposes. But 
such appropriations are to be obtained by fair contract, and for 
reasonable compensation. It is, in such a case, the duty of the 
proprietor to sell—we may properly address his reason to in- 
duce him; but we cannot rightfully compel the cession of his 
lands, or take them by violenee, if Ins consent be withheld, 


MR. FRELINGHUYSEN’S SPEECH. vs 


It is with great satisfaction, that I ani enabled, upon the best 
authority, to affirm, that this duty has been largely and gene- 
rously met and fulfilled on the part of the aboiigiuai piopnetors 
of this continent. Several years ago, ofliciu! 1epoits to Con- 
gress stated the amount of Indian grants to the United States 
to exceed 214 milllons of acres. Yes, Sir, we lave acquired, 
and now own, more land, as the fiuits of then bounty, than we 
shalt dispose of, at the present late, to actual settlers in two 
jundred years. Tor, very recently, it has been ascertained on 
this floor, that our pubhe sales avetage not ioe than about 
one milhon of acres amnually. It greatly aggravates the wrong 
that 1s now meditated against these tribes, if we merely look at 
the rich aud ample districts of their territomes that either force 
or persuasion has incorporated into our public domains, As 
the tide of our population has rolled on, we have added pur- 
chase to purchase. The confidiig Liudian listened to our pro- 
fessions of friendship. We catled him brother, and he beheved 
us. Millions after nullions he has yielded to our importunity, 
until we have acquired more than can be cultivated in centu- 
ries—and yet we crave more. We have ciowded tlie tribes 
upon a few miserable acres on our southern fromtier—it 1s all 
that ts left to them of their once boundless torests—and still, like 
the horseleech, our msatiate cupidity cries, Give, Give. 

Before I proceed to deduce colluteral confirmanons of this 
original ttle, from all our political intercourse and conventions 
with the Indian tribes, f beg leave to pattse a moment, aud view 
the case, as it hes beyond the treaties made with them; and 
aside also from all conflicting claims between tle contederation 
and the colonies, and the Congress of the States. 

Our ancestors found these people, far rernaved fiom the com- 
motions of Enrope, exercising all the rights, and enjoying the 
privileges, of free and independent sovereigns of this new world. 
They were not a wild and lawless horde of banditt:; but lived 
under the restraints of goverument, patriarchal im its character, 
and energetic in its influence. They had eclnefs, head men, 
and councils. The white inen approached them as fnends. 
They extended the olive brauch, and, being then a teeble colony, 
and at the mercy of the native tenants of the soil, hy presents 
and professions, pi opitiated their good will. The Indian yielded 
aslow, but substantial confidence; granted to the colonies an 
abiding place: and suffered then to grow up to inan’s estate 
beside him. We never raised the claim of elder title. As the 
white man’s wants increased, le opened the hand of lis bounty 
wider and wider. By and by, conditions ate changed. Ils 
people melt away; his lands are constantly coveted ; millions 
after millions are ceded. The Indian bears it all meekly; he 
complains, indeed, as well he may; but suffers on; and now he 
finds that this neighbor, whom his kindness had nourished, has 
spread an adverse title over the last remains of his patrimony, 
barely adequate to lis wants, and turns upon him, and says: 
“ Away! we cannot endure you so near us. These forests 
and rivers, these groves of your fathers, these firesides and 
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hunting grounds, aic ours by the nght of power, and the force 
of numbers.” 

Sir, let every treaty be blotted from our records, and in the \ 
judginent of natural and unchangeable truth and justice, I ask, \ 
Whio is the jiyured, aud who 1s the aggressor? Letconscience | 
answer, wid 1 tear not the result. Let those who please, de- | 
nounce the public feeling on thus subject, as the morbid excite- 
ment ofa false liumaiity ; but Treturn with the inquiry, whether 
1 have not p.eseuted the case truly, with no teature of it over- 
charged or distorted. Aud, m view of it, who can help feel- 
ing? Mo the obhgations of justice change with the evlor of 
skin? [sit one of the prerogatives of the white inan, that 
le muy disregard the dictates of moral principle, when an 
Indian shall be concerned? No, Mr. President, In that severe 
and itnpaitial seritiny, which iuturity will cast over this sub- 
ject, the 1ighteous award will be, that those very causes which 
are now pleaded for the relaxation of the rnles of equity, urg- 
ed upon us not only a rigid exccution of the highest justice, to 
the very letter, but claimed at our jlands a generous and mag- 
naniunoeus policy. 

Standmy here then,on this unshaken basis, how is it possible 
that even a sliaduw ot claim to soil or jurisdiction ean be derived, 
by forming a collateral issue between the State of Georgia and 
the general government? Wer complaint is made agaist the 
United States, tor encroachments on her soverciguty. Sir, the 
Cherokees are no paitics to this issue; they have no concern 
in this contioversy. They lhold by better utle than either 
Georgia or the Union. They have nothing to ila with State 
sovereiynty, or United States sovereiguty. ‘They are above 
and beyond both. True, Sir, they have made treaties woth 
both, but uot to acquire utle or yurisdietion; these they had before 
—ages betvre the evil hour, wheu their white brothers fled to 
them for an asylum. They treated to secure protection and 
guaranty for subsisting powers and privileges; and so far as those 
convenuons raise obligations, they are willing to meet, and al- 
ways have met, and fiuthfelly pertoimed them; and now expect 
from) a great people the like fidelity to plighted covenants. 

I have thus endeavoied to bring Uiis question up to the con- 
tro} of first principles. I forget all that we have promised, and 
al] that Geoigia has repeatedly eouceded, and by her conduct 
confirmed. Sir, in this abstract presentation of the case, strip- 
ped of af] eollateral cireumstances, (and these only the more 
tirmly establish the Indian claims;)—af the contending parties 
were to exchange positions ; place tle white man wliere the 
Indian stands; load him with all these wrongs,—and what path 
would his ontraged feelings strike out for his eareei >? Twenty 
shillings tax, I think it was, imposed upon the immortal Hamp- 
den, roused into activity the slumbering tires of hbeity in the old 
world. ‘Thence she dates a glorious epoeh, whose healthful 
influence still cherishes the spuit of freedom. A few pence of 
duty on tea, that invaded no fireside, excited no personal fears, 
disturbed no immediate interest whatever, awakened in the 
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American colonies a spirit of firm resistance ; and how was the 
tea tax met, Sir? Just as it should be. ‘There was lurking, be - 
neath this trifling imposition of dnty, a covert assuinption of au- 
thonty, that led directly to oppressive exactions. “ No taxation 
without representaniou,” becaine our motto. We would neither 
pay the tax, nor drmk the tea. Our fathers buckled on their 
armor, and, trom the water’s edge, repelled the encroaclunents 
of a misguided cabinet. We successiully and triumpbantly 
contended tor the very rights and privileges, that our Indian 
neighbors now unplore us to protect and pieseive to them. Sir, 
this thought invests the subject under debate with most singular 
and momentous uiterest. /¥e, whom God has exalted to the 
very sumuut of prosperity—whose brief caieer forms the 
brightest page in history ; the wonder and praise of the world ; 
Freecdom’s hope, and her consolation:—/fe about to turn trai- 
tors to our principles aud our taine—about to beconie the op 
pressors of the feeble, and to cast away our birth-nght! Mr. 
President, I hope for better things. 

It is a subject full of grateful satisfaction, that, in our public 
intercourse with the Indians, ever since the first colonies of 
white men found an abode on these westeri shores, we have 
distinctly recognised their title; treated with them as the 
owners; and, in all our acquisitions of territory, applied our- 
selves to these ancient proprietors, by purchase and cession 
alone, to obtain the nght of sou. Sir, 1 challenge the record 
of any other or different pretension. When or where did the 
assenibly or convention meet, which proclaimed, or even sug- 
gested to these tribes, that the right of discovery contained a 
superior efficacy to all prior ttles ? 

And our recognition was not confined to the soil merely. We 
regarded them as nations—far behind us, indeed, in civilization; 
but still we respected their forms of governmenut—we conform- 
ed our conduct to their notions of civil polity. We were aware 
of the potency of any edict that sprang from the deliberations 
of the council fire; and when we desued lands, or peace, or 
alhhances, to this source of power and energy, to this great lever 
of Indian government, we addressed our pioposuls. To this 
Side did we look, and from this alone did we expect aid or 
rehef. 


I now proceed, very briefly, to trace our public history in 
these important relations. As early as 1763, a proclamation 
was issued by the king of Great Biitain to bis American col- 
onies and dependencies, which, in clear and decided ternis, and 
with an honorable regard for Indian privileges, declared the 
opinions of the crown and the duties of its subjects. The pre- 
amble to that part of this document which coucerns Indian af- 
fairs, is couched in terms that cannot be misunderstood. I give 
a literal extract: 


‘© And whereas it is just and reasonable, and essential to our in- 
terest and the security of our colonies, that the several nateons or 
tribes of Indians with whom we ure connected, and who live under 
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our protectton, should not be molested or disturbed in the possession 
of such parts of our dominions and territories, as, not huveng been 


ceded to ur purckuscd by us, are reserved to them, or any of them, as 
their hunting grounds ."” 


Therefore the governors of colomes are prohibited, upon 
any pretence whatever, from granting any warrants of survey, 
or passing any patents for lands, “upon any lands whatever, 
Which, not having been ceded o1 purchased, weie reserved to 
the said fichans ?’ and, by anothe: injunction mi the same proc- 
lamation, “all persons whatever, who have either willully or 
inadvertently seated themselves upon any lands, which, not 
having been ceded to or purelased by the ciown, were reserv- 
ed to the Indians as aforesaid, are strictly enjomed and requir- 
ed to remove themselves from such settlements.” 

This royal ordinance 3s an unquahhed admission of every 
principle that is pow urged in favor of the hberties and rights 
of these tnbes. Jt refers to them as nations, that hud put them- 
selves under the protection of the crown; and, adverting to the 
fact that their lands had not been ceded or purchased, it fieely 
and justly runs out the inevitable conclusion, that they are re- 
seryed to these nations as their property ; and forbids all sur- 
veys and patents, and warns off all intiuders and trespassers. 
Sir, this contains the epitome of [udian history and title. No 
king, colony, state or territory, ever niade, or attempted to 
make, a grantor title to the Indians, but universally and per- 
petually derived their ttles from them. ‘This one fact, that 
stands forth broadly on the page of Indian Instory—which 
neither kings nor colonies—neither lords p: oprietors, nor diplo- 
matic agents, have, on any single occasion, disputed—is alone 
sufficient to demolish the whole system of political pretensions, 
conjured up in modern times, to drive the poor Indian from 
the last refuge of lis hopes. 


The next important e:a, in the order of tinie, relates to the 
dispute of the colomes with Great Britam, The attention of 
the Congress, on the eve of that conflict, was called to the 
situation of these tribes, and then dispositions on that aterest- 
mig subject. ‘Then, Sir, we approached them as independent 
nations, with the acknowledged powe: to form alhanuces with 
or agaist us. For, ut June, 1775, our Congress resolved, 
“That the Comnnuttee for Indian Affairs do prepare proper 
talks to the several tubes of Indians, for engaging the contiu- 
ance of their friendship to us, and newtrality im our present un- 
happy dispute with Great Biitain.” Again, on the 12th July, 
1775, a report of the Coumunittee was agreed to, with the fol- 
lowing clause at its head: “That the securing aud preserving 
the friendship of the Indian nations, appears to be a subject of 
the uttnost moment to these colonies.” And, Sir, the Journals 
of that eventful period of our history are full of resolutions, all 
of which indicate the same opinions of those illustrious states- 
men, respecting the unquestioned sovereignty of the Indians. 
I forbear finther details, After the revolution, and m the 
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.eighth year of our Independence, in the month of September, 
A. D. 1783, the Congress again took up the subject of Indian 
affairs, and resolved to hold a convention with the Indians re- 
siding in the middle and northesn States, who lad taken up 
arms against us, for the purposes of “receiving them ito the 
favor and protection of the United States, and of establishing 
boundary lines of property, for separating and dividing the set- 
tlements of the citizens from the Indian villages and hunting 
grounds, and thereby eatinguishing, as far as possible, all oc- 
casion for future animosities, disquiet and contention.” 

If, at any point of our existence as a people, a disposition to 
encroach upon the Indians, and to bieak down their separate 
and sovereign character, could have been looked for, or at all 
excused, this was the time; when we had just come out of a 
long, severe and bloody conflict, often prosecuted by our foes 
with unnatural barbarity, and to aggiavute wich, these very 
tribes had employed their savage aid ferocious customs. And 
yet, Sir, what do we find? Instead of the claims of conquest, 
the rights of war, now so convenient to set up, the American 
Congress, greatly just, accord to these very lidians the char- 
acter of foreign nations, and invite them to take shelter under 
our favor and protection ; not only this, but adopt measuies ‘to 
ascertain and establish boundary lines of property between our 
ettizens and their villages and hunting grounds.’ 

Under the confederation of the old thitteen States, and 
shortly before the adoption of the Constitution, on the 28th of 
Noveinher, 1785, a tieaty was made with the Cherokee nation 
at Hopewell. This treaty, according to its title, was concluded 
between “ Commessroners Plenipotentiary of the United States 
of America, of the one part, and the Headinen and Warriors 
of all the Cherokees, of the other.” It gives “ peace to all the 
Cherokees,” and receives them into the favor and protecnon 
of the United States. And, by the fist article, the Cherokees 
“agree to restore all the prisoners, etizens of the United States, 
or subjects of their allies, to their entire liberty.” Here, again, 
we discover tle same magnanimous policy of renouncing any 
pretended rights of a conqueior in our negotiations with the 
alhes of our enemy. We invite them to peace; we engage to 
become their protectors; and, in the stipulation for the hbera- 
tion of prisoners, we trace again the broad line of distinction 
between erfizens of the United States and the Cherokee people. 

-Who, after this, Sir, can retain a single doubt as to the un- 
questioned political sovereignty of these tribes. It is very true, 
that they were not absolutely independent. As they had be- 
come comparatively feeble, and as they were, in the miass, an 
uncivilized race, they chose to depend upon us for protection ; 
but this did not destroy or affect their sovereignty. The rule 
of pubhe Jaw is clearly stated by Vattel:—* One community 
may be bound to another by a very unequal alliance, and still 
bea sovereign State. Though a weak State, in order to pro- 
vide for its safety, should place itself under the protection ofa 
more powerful one, yet, if it reserves to itself the right of govern- 
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ing its own body, it ought to be considered as an independent 
State.” If the mght of self-governient is retained, the State 
preserves its political existence; and, permit me to ask, when 
did the southern Indians relinquish this ight? Sir, they have 
always eacreised it; and were never disturbed im the enjoy- 
ment of it, uuul the late legislation of Georgia and the States 
of Alabama and Mississippi. 

The tieaty next proceeds to establish territorial domains, 
and to forbid all intiusions upon the Cheivkee country, by any 
of oui citizens, on the pains of outlawry. It provides, thatif 
any eitizen of the United States shall sein on the lands of 
the Indians for six months “after the 1atihcation of the treaty, 
sueli person shall foi feit the proteetion of the United States, and 
the Indians muy punish him or not, as they please.” NW hat stron- 
ger atir.bute of sovereignty could have been conceded to this 
tribe, than to have accoided to them the power of punishing 
Our ellizens aceording to their own Jaws and modes? and, Sir, 
What more satisfaetory proof ean be furnished to the Senate, 
of the sincere and iufleaible purpose of our goveriument to 
maintain the rights of the Indian nations, than the anueaation 
of sueli sanetions as the foifeiture of national protection, and 
the infllenon upon intruders of any punishment within the 
range of savage discretion. It is to he recollected. that this 
treaty was made at a time wheu all adnit the Cherokees to 
have been, with very rare exceptions, in the iudest state of 
pagan darkness. ~ 

Mr. President, it is really a subject of wonder, that, after 
these repeated and solenin recognitions of right of soil, territory 
and jurisdiction, in these aboriginal nations, it should be graye- 
ly asserted, that they are mere occupants at our will; and, what 
is absolutely marsellous, that they ale a part of the Geoigia 
population—a district of her tcritory, and amenable to her 
laws, whenever she chooses to extend them ! 

Afte: the treaty of Hlopewell was made and iatified, and im 
the year 1787, the States of North Carolina and Georgia trans- 
mitted their protests to Congress, in which they coniplamed of 
the course of ansactions adopted with respeet to the Indians, 
and asseited aright in the States to tieat with these tubes, and 
to obtain giants of their lands. Tle Congress referred the 
whole matter to a committee of five, Who made an elaborate 
report, that diselosed the principles upon whieh the mtereourse 
of the confederacy with these people was founded. It is ma- 
terial to a coilect understanding of this braneh of the subject, 
that we should adsert to a hmitation, subsisting at that time, 
upon the powers of the old Congress. ‘The limitation is eon- 
tained in the following elause of the articles of confederation : 
—“ Congress shall have the sole and exelusive right and power 
of regulnting the trade and managing all affairs with the In- 
dians, pot members of any of the States; provided that the 
legislative right of any State, within its own Inits, be not in- 
fringed or violated.” 
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Upon this clanse and its proviso, the committee tg to 
report: “In frammg this clause, the partics to the federal 
compact must have had some defimte objects in view. — The 
objects that come into view principally in forming treaties, or 
managing affairs with the Indians, had been long understood, 
and pretty well ascertained, i this country. The comunttee 
conceive that it has been long the opinion of the country, sup- 
ported by justice and humanity, that the Indians have just claims 
to all lands occupied by, and not fairly purchased froin, them.” 
“The laws of the State can have no effect upon a tmbe of 
Indians, or their lands within a State, so lung as that tmbe is 
independent, and not a member of the State. It cannot be 
supposed that the State has the powers mentioned,” (those of 
making war and peace, purchasing lands from them, and fix- 
ing boundaries,) “without absurdity in theory and practice. 
For the Indian tribes are justly considered the common friends 
or cnemies of the United States, and no particular State can Lave 
an exclusive interest in-the management of affairs with any of 
the tribes, except in uncommon cases,” 

The Senate perceive the estimate that was formed of these 
State pretensions. The committee argue with conclusive 
energy, that to yield such powers to particular States, would 
not only be absurd in theory, but would in fact destroy the 
whole system of Indian relations—that this divided, altei nate 
cognizance of the matter, by the States and by the Congress, 
could neyer be enforced, and wonld result in discordant and 
fruitless regulations. The grounds assumed in this able report 
are unanswerable. The cominittee regarded the subject as 
national, concerning the whole United States, of whom the 
Indians were the common friends or foes—that such a concern 
was too general and publie in all its bearings, to be subjected 
to the legislation and management of any particular State. 
The Congress, therefore, assumed the entire jurisdicuon and 
control of it. And after this report, we hear no moie of State 
protests. They yielded their claims to a much safer depositary 
of this interesting trust. Sir, I take leave to say, that the 
sound, sensible principles of this report have lost nothing of 
their authority by-tnne, and that every year of our history has 
confirmed their wisdom; as well as illustrated the justice and 
humanity of the Congress of ’87. 

The Convention that formed and adopted the Constitution, 
in their deliberations upon the, security of Indian rights, wisely 
determined to place our relations with the tribes under the 
absolute superintendence of the general government, which 
they were about to establish. The proviso under the old com- 
pact, that’had in ambiguous terins reserved to particular States 
an undefined management of Indian Affairs, was altogether 
discarded ; and the simple, unqualified control of this iinpor- 
tant branch of public policy, was delegated to Congress, in the 
following clause of the Constitution: “Congress shall have 
power to regulate commerce with foreign nations, among the 
several States, and wu the Indian tribes.” An incidental argu- 
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ment, in favor of my views, cannot fail to strike the mind, on 
the face of this clause. The plea that is now, for the first time, 
urged against the Indians, tests upon the allegation, that the 
tribes are not distinct nations—that they compose a portion of 
the people of the States; and yet, in this gieat national char- 
ter, the work of as inuch collected wisdom, viitue and patriot- 
ism, as ever adorned the annuals, or shed ight upon the govern- 
ment of any age or country, the Indian tubes aie associated 
with foreign nations and the several States, a» one of the three 
distinct departments of the human family, with which the, 
general government was to regulate commerce. Strange 
company, truly,21n wineh to find those it now seems conyenient 
to denomnnate a tew poor, miserable savages, that were always 
the peculiar subjects of State sovereignty, mere tenants at will 
of the soil, and with whem itis “idic” to speak of negonating 
treaties ! 

There was another subject, closely connected with this, that 
engaged the anxtous delbcrations of the meat statesmen who 
composed the memorable Convention ;—and this was the treaty 
power. To found this well, was a concern worthy of their 
first and best thoughts. The good faith of a nation was not to 
be pledged but on grave and gicat occasions: tor when plight- 
ed, it brought the nation itself under obligations too sacred ta 
be argued away hy the suggestions of policy or convenience, 
profit or loss. They, therefore, subjected tle exercise of this 
lngh function to two great departinents of the government—the 
President and Senate of the Umted States. They required 
fornialities to attend tlic exercise of the power, that were in- 
tended and calculated to guard the trust from rash and imecon- 
siderate administration. But, these requisites comphed with, 
and a treaty made and conclnded, no 1etreat fiom its elainns 
was provided or desired by the Convention. No, Sir. To shut 
up every avenue of escape—to compel us to be faithtul, “ Trea- 
ties” are declared, by the charter of our government, “ fo be 
the supreme taw of the land, any thing tn the constitudton or laws 
of any State to the contrary notwithstanding.” Tow could the 
inviolate character of a treaty be more effectually preserved ? 
Let couvulsions agitate the commonwealth—let the strifes of 
party shake the pillars of the pohtical edifiee—around the na- 
tion’s faith barriers arc iained, that may smile at the storm. 
And, Sir, if these gnards fail; if these defences can be assailed 
and bioken down; then may we indeed despair. Truth and 
honor have no citadel on eaith—their sanetions are despised 
and forgotten; and the law of the strongest prevails. 


‘ Mr. Presidem, I fear that T shall oppress the patience of the 
Senate by these detaiz—but the subject is deeply interesting, 
and each suecessive year of om political history brings me 
fresh and stiong proots of the sacred estimation, in which In- 
dian nghts were always held. Sir, in the very next year that 
followed the formation of tlie Constitution, on the first of Sep- 
tember, 1788, the encroachments of the whites upon the Indian 
terntory, as guarantied to them by the treaty of Hopewell, 


MR. FRELINGHUYSIN’S SPEECH. 15 


made with the Cherokees, as I have already stated, in 1785, 
caused a proclamation to be issued by Congress, of the date 
first mentioned, aflirming m all things the teaty of Hopewell, 
and chstinctly announcing, (I give the literal clause,) “the firm 
determination of Congress to protect the sard Cherokees in thew 
nights, accoiding to the true intent and meamng of the said 
treaty.” Aud they fuither resolve, “ that the Secretary of War 
be directed to have a sufficient number of the troops in the 
service of the United States, in 1eadiness to march from the 
Ohio, fo the protection of the Cherokees, wheneycr Congress shall 
direct the same.” 

The next important event, in connexion with the Cherokees, 
is the treaty of Holston, made with thei on the 2d July, 1791. 
This was the first treaty that was negotiated with the Chero- 
kees afier the adoption of the Constitution. And it is only ne- 
cessary to consider the import of 1ts preamble to become satis- 
fied of the constancy of our pohcy, in adhering to the first prin- 
ciples of our Indian negotiations. Sur, let it be 1emembered 
that this was a crisis, when the true spirit of the Constitution 
would be best understood. Most of those who franied it came 
into the councils of the country in 1789. Let it be well pon- 
dered, that this treaty of Holston was the public compact, in 
which general Washington, as a preparative solemnity, asked 
the advice of the Senate—and concerning which he tnquired 
of that venerable body, whether, in the treaty to be made, the 
Umted States should solemnly guaranty the new boundary, to 
be ascertained and fixed between them and the Cherokees. 


: : f 
The preamble to this treaty I will now recite : 


‘The parties nee desirous of establishing permanent peace and 
friendship between the United States and the said Cherokee nation 
and the citizens and members thereof, and to remove the causes of 
war, by ascertaining their limits, and making other necessary, just 
and fitendly arrangements the President of the United States, by 
Wiltiam Blount, Governor of the territory of the United States of 
America south of the mver Oluo, and Superintendent of Indian Af- 
fairs far the Southern District, who zs vested with full powers for 
these purposes, by and with the wdrice and consent of the Senate of the 
United States; and the Cherokee nation, by the undersigned Chiefs 


and Warriors representing the said nation, have agiced to the fol- 
lowing articles,” &c. 


The first article stipulates, that there shall be perpetual peace 
and friendship between the parties. A subsequent article pro- 
vides, that the boundary between the United States and the Cher- 
okees “shall be ascertained and marked plainly, by three per- 
sons appointed on the part of the United States, and three Cher- 
okees on the pait of their nation.” 

In pursuance of the advice of the Senate, by the 7th article 
of this treaty, “The United States solemnly guaranty to the 
Cherokee nation all their lands not hereby ceded.” 

And after several immaterial clauses, the concluding article 
suspends the effect and obligation of the treaty upon its ratifir 
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cation “by the President of the United States, with the advice 
and conseuit of the Senate of the United States.” 

Now, Sir, itis a most stiking part of this history, that every 
possible inewent of fuim, deliberation, advisement and power, 
attended this compact. The Senate was consulted before our 
plempotentiary was commissioned—full powers were then given 
to our commissioner—the aitieles were agiced upen—the 
treaty refered to the Executive and Senate for ther ratifiea- 
tion, and, with all its provisions, by then: solenmly confirmed. 

Mr. President, it 1eqmres a fulness of self-respect and self- 
confidenee, the Jot of a rare few, after time has added its sane- 
tions to dns gh pledge of nauonal honor, to attenipt to con- 
viet the ilustrious men of that Senate of gross ignorance of 
constitutional power; to charge against them that they suange- 
ly nustook the charter under which they acted; and violated 
almost the proprieties of language, as some gentlemen contend, 
by digmfying with the name and formalities of a treaty “ mere 
bargains to get Indian lunds.” Who so well undeistood the 
nature and extent of the powers granted in the Constitnuon, as 
the statesmen who aided hy their personal counsels to estab- 
lish at? 

Every administration of this government has, with like so- 
lemnities and stipulations, held tieatics with the Cherokees; 
treaties, too, by alinost all of which we obtained further acees- 
sions of territory. Yes, Sir, whenever we appioached them in 
the language of frrendship and kinduess, we touched the chord 
that won their confidence: and now, when they have nothing 
left, with which to satisfy our ciavings, we propose to annul 
every tleaty—to gajnsay our word—and, by violence and per- 
fidy, drive the Indian fic his home. Ina subsequent tieaty 
between the United States and the Cherokee nation, concluded 
on the &th July, A. D. 1817, express reference is nade to past 
negotiations between the partics on the subject of removal to 
the west of the Mississippi; the same question that now agi- 
tates the country, and cugages eur deliberations. And this 
convention 38 desersing of particnlar notice, inasmuch as we 
shall learn from it, not only what sentinents were then enter- 
tained by our government towards the Cherokees, but also m 
what hght the differcut dispositions of the Indians to enigrate 
to the west, and to renimam on their ancient patrimony, were 
considered. This treaty recites, that application had been 
made to the United States, at a previons period, by a deputa- 
tion of the Cherokees, [on the Yth January, 1809,] by which 
they apprized the government of the wish of a part of their na- 
tion to remove west of the Mississippi, and of the 1esidne to 
abide in their old habitations; that the President of the 
United States, after maturely considering the subject, answered 
the petition as follows: “The United States, my children, are 
the fiicnds of both parties, and, as far as can be reasouably 
asked, they are wilhng to satisfy the wishes of hoth. ‘hose 
who remain may be assured of our patronage, our aid, and our 
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good neighborhood.” ,“'To those whe remove, every aid shall 
be administered, and when established at them new settle- 
ments, we shall, still consider then as our children, and akvays 
hold them firmly by the hand.” s The convention then estabhshes 
new boundaries, and pledges our faith to respect and defend 
the Indian. tenitories., Some maticrs, Mr. President, by uni- 
yeisal cousent, are taken as granted, without any explicit re- 
cognition. Under the influence ot this rule of common fair- 
ness, how can we ever dispute the soveragn mght of the Clier- 
okees to remarn east of the Mississippi, when it was in relation 
to that very location, that we prounsed onr pationage, aid and 
good neighborhood? Sir, 1s this bigh-hauced encicachment 
of Georgia to be the coummentary upon the national pledge 
here given, and the obvious import of these terins? lLow were 
these people to remuin, if not as they the cxsted, and as we 
then achnowledged them to be, a dustiuct and scparare com 
munity, governed by their own pecnhar laws and customs ? 
*. Further, Sir, it appears from this treaty, that the Indians who 
preferred to remaiu east of the river, expressed © to the Presi- 
dent an anxious desire to engage tn the pursiutts of egricullure 
and civilized life im the country they then eceupgred,” and we 
engaged to encourage those laudable purposes. Indeed, such 
pursuits had been recommended to the tribes, and patronized 
hy the Uinted States, for many years before ts convention. 
Mn. Jefferson, m lis message to Congress, as eaily as 1805, and 
when on the subject of cur Indian reletious, with {ns usual en- 
laraed views of pubhe policy, observes; “The abortginal m- 
habitants of these countries, | have regarded with the eom- 
anserauion thei Itstury ispires. Endowed with the faculties 
aud the rights of men, breathing an ardent love of liberty and 
independence, and oeeupy ing a country wlaich left thei 20 desire 
but to be wndishe bed, tic stieam of ovei fowing papniation from 
other regious directed itself’ on these shores. Withaut power 
to diyort, or habits to contend against it, they liave been over- 
whelmed by the current or driven before vt. Now reduced within 
limits too narrow for the hunter state, humanity enjoiis us to 
teach then agnecniture and the domesue arts; to euconrage 
them tu that industry, which alone can enable them to Wroineatn 
their place in existence; and te prepare them in tine for that 
society, which, to bodily coinforts, adds the improvement of the 
mind aud morals, “We have, therefore, hberally furnished them 
with the implements of husbandry aud household use; we have 
placed aniong them instructers in the arts of first necessity ; 
and they are covered with: the egis of the lew against aggressors 
ram among ourselves.” These, Sir, are sentiments worthy ofan 
illustrious statesman. .Nong can fail to pereeive the spirit of 
justice and humanity which Mr. Jefferson eherished towards 
our: Indian allies. He, was, through his whole hfe, the firm 
unshrinking advocate of their rights, a patron of all their plans 
for: moral improvement and elevation, 1 id , 4 
si ro rom fmt de 
y age Jations further. I beg leave to state, before 
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I Jeave them, however, that with all the southwestern tribes of 
Indians we have similar treaties. Not only the Cherokees, but 
the Creeks, Choctaws and Chickasaws, in the neighborhood of 
Georgia, Tennessee, Alabama and Mississyppi, hold our faith, 
repeatedly pledged to them, that we would respect their bound- 
aries, repel aggressions, and protect and nourish them as our 
neighbors and friends: and to all these public and sacred com- 
pacts, Georgia was a constant party. ‘They were :equired, by 
ail express article, to be submitted to the Senate of the United 
States for the advice and consent. They were so subnntted ; 
and Georgia, by her able rep esentatives in the Senate, ited in 
the ranfieution of these same treaties, without, in any single 
instance, raising an exception, or mterposing a constitutional 
difficulty or seruple. 

Other branches of our political history shed abundant hght 
upon this momentous question, When the Congress of the 
United States direeted its eare to the future settlement and 
government of the vast and noble dumans to the noi thwest of 
the river Ohio, ceded by the State of Virginia, among other 
matters, whicli weie dcemed to be vitally connected with the 
welfare of that region, was the condition of the Indian nations. 
The thiid article of the celebrated ordinance for the govern- 
ment of the Northwestern ‘Territory, is in the following words: 


*‘ Religion, morality and knowledge, being necessary to good govein- 
ment and the happiness of maukind, sehools and the means of education 
shall forever be encouraged The wimost good faith shall always be 
observed towards the Indians; their lands and property shall never be 
taken fiom them without their consent ; and,in their property, rights 
and liberty, they never shal] be invaded or dist bed, unless in just 
and lawful ars, authorized by Congress, but laws founded in jus- 
tice and humauity shall, fiom time to tine, be made, for preventing 
wrongs being done to them, and for preserving peace and friendship 
with them.” 


Sir, the more minutely we look into the proceedings of the 
Congress of 1787, the more deeply shall we venerate the wisdom 
and virtue, the largeness of views, and the political forecast, that 
blessed and illustrated the councils of our country. Tus soli- 
tary article wonld forever stand out, and alone snstain their rep- 
tation. We shail presently leamn what concern svas man- 
ifested by the State of Georgia, to spread the whole influence 
and contro) of tins article over the cession, which she made to 
the Umion, of the territory now composing the States of Al- 
abama ant! Mississippi. 

How can Georgia, after all this, desire or attempt, and how 
ean we quietly permit her, “to invade and disturb the property, 
rights and liberty of the Indians 2” And this, not only not “in 
just and lawful wars authouized by Congress,” butin a time of 
profonml peace, while the Cherokee lives in tranquil prosperity 
by her side? I press the inquiry—How can we tamely suffer 
these States to make laws, not only not “founded in justice 
and humanity,” “for preventing wrongs being done to the 
Indians,” but for the avowed purpose of inflicting the gross 
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and wanton injustice of breaking up their governments—of ab- 
rogating their loug-chemshed customs, aud of ammlitating their 
existence as a distiuct people. 

The Congress of the United States, in 1790,in an act to regu- 
late trade and intercomse with the Indian tubes; and again, by a 
similar act in 1802, stell in force, distinctly recognised every 
material supulation contamed in the nimerous teaties with 
the Indians. Jn fact, Sir, these acts of legislation were passed 
expressly to fulfil our treaty stipulations. 

These statutes refer to *‘the boundaries, as established by trea- 
ties between the United States and the various Iifdian tnbes ;” 
they next direet such “lines to be clearly ascertamed, and dis- 
tinetly marked”—prohibit any citizen of the United States from 
crossmg these hnes, to hunt or settle—and authonze the em- 
ployment of the public aud miltary force of the government to 
prevent itrusion, and to expel espassers upon Indian lands. 
The twelfth seetion of this iinportant law most wisely guards 
the great object of Indian title from all public and private im- 
position, by enacting, “that no purchase, grant, lease or other 
conveyance of lands, or of any title or claun thereto, from any 
Indian or nation, or tribe of Iudians, within the bounds of the 
United States, shall be of any validity in law or equity, unless 
the saine be inade by treaty or convention, entered into -pursuant 
to the Conséfiiution.” : 

I trust, Sir, that this brief exposition of our policy, in relation 
to Indian affaiis, establishes, beyond all controversy, the obli- 
gation of the United States to protect these tribes in the exer- 
cise and enjoyment of their civil and political rights. Sur, the 
question has ceased to be—/Fhat are our duties? An inquiry 
mueh more embarrassing 1s forced upon us: Tfow shall we 
most plausibly, and with the least possible violence, break our 
faith? Sir, we repel the inquiry—we reject such an issne— 
and point the gnardiaus of public honor to the broad, plain 
path of faithful performance, to which they are equally urged. 
by duty and by interest. 

Here I might properly rest—as the United States are the 
only party that the Indians are bound to regard. But if further 
proofs be wanting to convince us of the nnwarrautable pre- 
tensions of Georgia, in her late vielent legislation, they are at 
hand, cogent, clear and overwhelming. This State, Sir, was 
not only a party to all these conveutions with the general gov- 
ernment; she made as solemn treaties with the Creeks and 
Cherokees for herself, both when a colony, aid after she be- 
came a State. These form a part of her title—and are bound 
up with ler public laws. On the first of June, A. D. 1773, she 
negotiated a treaty with these Indian nations, by the joint 
agency of the governor of the colony and the superintendent 
of Indian affairs; in whieh treaty, boundaries are estublished 
and cessions of land agreed upon. Again, on the 3lst May, 
A. D. 1783, after her independence as a State, another treaty 
was concluded between the governor of Georgia and five of 
her most distinguished citizens, duly appointed by the legisla- 
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ture of the State, of the one pait, and the ebiefs, head men and 
warniors of the hordes or tubes of the Cherokee Indians, “in 
behalf of the said nation, on the other part.” And in the first 
artele of this convention, the distinet, independent existence 
of the Cherokees is acknowledged; tor it provides, “that all 
differences between the said parties, heretofore subsisting, shall 
cease and be forgotten.” Is it posable to contend, in the face” 
of this document, that the Cherokees are under the jurisdiction 
of Georgia, when that State finds it necessary to negotiate for 
peace with them by all the forms of a 1egular treaty? But 
more than ths—by the lust article of this tyeaty, the Cherokees 
agree to cede, grant, release and qmtelaim io Georgia, all the 
lands up lo u certain boundary line detined m the said document: 
And wnt since the extiaoidimary usurpation of this State, in 
eatending lier laws over this nat cv, these treaty hues were re- 
spected, aud never disputed 

In the year 1777, the States of Georgia end South Carolina 
met the Creck and Cherokee nations »t Dewitt’s Comer, for 
the avowed purpose of niaking a treaty of peace with them. 
Si, if the greatest potentate of Europe had been a party, the 
preliminanes could not have been more tormal or solemn. 
First ure produced what are denominaterl “the Georgia full 
pewers” delegated to lier commissioners, to meet “the Indjan 
Congiess” to be held ut Dewitt’s Corner. Neat appear “the 
South Carolma iull powers,” tor the like purposec—aid lastly, 
the Cicek and Cherokee “full poweis.” These poweis are 
opened and exchaiuged at this Congress, and u treaty 18 agreed 
upon by the yrempotentianes, estabhshing peace, and {future 
bonndarics between their respective termtoies. 

Jn imany of the tleanes made by the Usted States with the 
Cherckees and Ciceks, large tracts of land wee iclinquished 
to us, Wilich, by our canipact wiih the State of Georgia, we 
recenvcd for her use. She never quesuoned, at tho-e times, 
our right to neat for those lands, nor the right of the Indians 
to grant them, but ghally availed herself of euch rich’ acees- 
sions to her domaims, and proceeded very premptly to distrilute 
them amongst ler citizens. Now, it is a findantental maxim 
jn all codes of Jaw, which acknowledge the obligations of equity 
and good conscrenee, thataf a party is silent when these old- 
fashioned rules of upright dealing require tim to speak, he shall 
forever thereafter hold his peare The appheation of this sound 
and wholesoine rule will instantly strike the moral appichen- 
sions of every member of the Senate. 

I am indebted to tle State of Georgia for a clear and very 
satistuctory exposition of the nature of Indian treaties, and the 
obligations that arise from them. It is an authority for posi- 
tions, which I have had the honor to maintain, of the greater 
weight, as at proceeds fiom the highest functionary of lier gov- 
ernment.* In Felnuary, 1825, the Creeks, by atreaty made with 
the United States, ceded all their lands to us within the gco- 
ON PE OE ES ee Le Le Ee 

* George M ‘Froup, now a member of the Senate of the U. S. 
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graphical limits of Georgia, for the use of that State. By an 
article in the treaty, it was provided that the Umted States 
should protect the Indians against the encroachinents and im- 
positions of the whites, until the removal of the Indians should 
have been accomplished, according to the terms of the treaty. 
The governor of Geoigia, on the 22d day of March, of the same 
year, issued his proclamation, in which, after stating the con- 
clusion of the treaty already mentioned, and the article in it 
for the protection of the Creeks, he proceeds: 


“T have, therefore, thought proper to issue this, my proclamation, 
warning all persons, citizens of Georgia or others, against trespass- 
ing or intruding upon lands oeeupied by the Indians within the limits 
of this State, either for the purpose of settlement or otherwise, as 
every such act will be in direct violation of the provisions of the treaty 
aforesaid, and will expose the aggressors to the most certain and 
summary punishment by the authorities of the State, and of the 
United States All good citizens, therefore, pursuing thie dictates 
of good fuith, will unite in enforcing the obligations of the treaty as 
the supreme law,” &c. 


The Senate perceive that this executive injunction founds its 
requirements, explicitly, upon the faith and authority of the 
treaty, as the supreme law; and this a treaty made with Indians. 
Yes, Sir, a treaty with a part of the very Indians now asserted 
by Georgia to be below the reach of treaties—poor abjects! 
with whom it 1s declared to be ridiculous and idle to speak of 
treating! 

Sir, she cannot recall her proclamation. Give these sacred 
doctrines their full operation here; let their influence prevail in 
the eventful issue now opened for our decision; and the In- 
dians, who ave involved in it, will be satisfied. They have ap- 
proached us with no other plea; they urge no other or higher 
considerations. They pomt us to the faith of tieaties, and im- 
plore us, by the constitutional obligation of these national com- 
pacts, to raise around our ancient allies the effectual defences, 
which we have so often promised. Carry out these rules of 
public duty, and the Cherokee delegation, who have been waint- 
ing at your doors with anxious iiterest, will return to their 
home reheved fiom the burden that now sinks their spirits, 
and with the grateful conviction that the successors of Wash- 
ington are still true to his memory. 

Mr. President: What could haye wronght this entire revo- 
lution in opinions? and in three short years? Our relations 
with the Indians have not changed. Condition and circum- 
stance, claim and obligation, remain precisely the same. And 
yet, now, we hear that these Indians have been all the time, 
since Georgia had existence, a component part of her popula- 
tion ; within the fill scope of her jurisdiction and sovereignty, 
and subject to the control of her laws. ’ 

The people of this country will never acquiesce in such vio- 
lent constructions. They will read for themselves; and when 
they shall learn the history of all our intercourse with these 
nations ; when they shall perceive the guaranties so often re- 
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newed to thein, and under what solemn sanctions, the Ameri- 
ean community will not seek the aids of artifieral speculations 
vn the requisite formahties to a technical treaty. No, Sir. I 
repeat it: Zhey will judge for themselves, and proclaim, 1n lan- 
guage thatthe remotest hit of this Republic will understand— 
“ Call these sacred pledges of a nation’s faith by what name 
you please—our word has been given, and we should live and die 
by our word.” 

If the State of Georgia js concluded, and morally bound to 
stay her hand fiom invading the lands or the government of 
the Indians, the States of Mississippi aud Alabama aie equally 
and more strongly obliged. They cue into the Umon after 
mnost of the neanes had been made; the former in 1816, and 
the latter in 1819. These abliganons were heus upon the con- 
federacy, and they must take the benefits with the buidens of 
the Umon. They cannot complain of conceahnent or surprise. 
"These conventions were al] public and notoricus ; and the Jn- 
dians under their daily view, in actual separate pessession, ex- 
ereisng the mghts of sovercigity and juno] erty. * 

Moveover, we hase heaid much of constriniional powers and 
disabilines in this debate. Sir, I proeced to demoustrate that 
both. Mississippi aud Alabama are, by a fundamental inhibition 
in the constitution of their government, prevented from extend- 
ing thew laws over the [ndians—W hen Georgia, im 1862, 
granted to the United Stites the territory that composes neaily 
the whole of ihese two States, she made it an express condi- 
tion of the cession, that the States to be foimed of it should 
conform to all the arneles of “the ordinance for the govern- 
nent of the tenntory ioithwest of the Olno,” excepting one 
single article. prolubiting involuntary servitude. When these 
States apphed to the geueral government to be formed mto 
Territories, tis condition of the Georgia cessien was 1emem- 
hered by all parties. Mississippi and Alabania,m the anost de- 
hberate manner, agreed to the condinon, aud asstmed the art- 
cles of the ordinance as an integral part of ther political eon- 
stitution. When they afterwards proposed to us to beieeeived 
into the Federal Union, acts of Congress weie duly passed, au- 
thoriang them respectively to form a constitution and State 
government for the peaple withm their termtores, with this pro- 
viso—* That the sate, when fomued, shall be republican, and 
not repngnant to the principles of the ordmance of the 13th 
July, A. D. 1767 3? and they were afterwards, upon duly certi- 
fying to Congress that they had conformed to those prineiples, 
and engrafted them ato ther consutution, admitted into the 
Republic. ‘Phe third article of this ordinance I have already 
read and considered, and will only add, that human wisdom 
and skill could not have devised a more effectual safeguard for 
the Indian tribes, than as now incorporated into the laws and 
constitution of the States of Mississippr and Alabama, 

It would have been well in these States to have reviewed 
their own origin; to have examined the sources of their power, 
before they rashly, and in disregard of principles that are es- 
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sential to their political existence, usurped dominion over a 
community of men as perfectly independent of them as they 
are of Mexico. And shall we, Sir, quietly submit to the breach 
of conditions, that we tendered as the indispensable ternis of 
their admission; that were faiily propounded, and freely and 
fully accepted? Why, Sir, it appears to me, that the fulfiimient 
of solemn contracts, the good faith of public tieaties, the fun- 
damental provisions of State constitutions, are to be regarded 
as matters of very trifling obligation, when thcy are all to be 
broken through to reach a feeble and unofiending ally, With 
a man of truth and honesty, such high considerations as ad- 
dress us, would supersede tlie occasion for arguineut ; and how 
can we evade them without deep dishonor ? 


I have complained of the legislation of Georgia. I will now 
refer the Senate to the law of that State passed on the 19th 
Deceinher, A. D, 1829, that the complaint muy be justified. 
The title of the Jaw would suffice for such purpose, withont 
looking further. After stating its object of adding the territory 
in the ocenpancy of the Cherokee nation of Indrans to the adja- 
cent counties of Georgia, another distinct office of this oppres- 
sive edict of arbitrary power is avowed to be, “to annul all 
laws and ordinances made by the Cherokee nation of, Indians.” 
And, S1r, the act does afiuul them effectually. For the seventh 
section enacts, “that after the fist day of June next, all laws, 
ordinances, orders and regulations, of any kind whatever, made, 
passed, or enacted by the Cherokee Indians, either in general 
Council, or in any other way whatever, or by any authority 
whatever, of said tribe, be, and the same are hereby declared to 
be null and void, and of no effect, as if the same had never ex- 
isted.” Sir, here we find a whole people ontlawed—laws, cus- 
toms, rules, government, all, by ane short clause, abrogated, 
and declared to be void, as if they never had been. History 
furnishes no example of such high-banded usurpation. The 
dismemberment and partition of Poland was a deed of humane 
legislation, compared with this. The suececding clauses are 
no less offensive. They provide, that “if any persou shall pre- 
vent, by threats, menaces, or other means, or endeavor to prevent 
any Indian of said nation, from emigrating, or enrolling as an 
emigrant, he shall be liable to indictment and confinement in 
the common gaol, or at hard labor in the penitentiary, not ex- 
ceeding four years, at the discretion of the court ;” and “if any 
person shall deter, or offer to deter any Indian, head man, chief 
or warrior of said nation, from selling or ceding to the United 
States, for the use of Georgia, the whole or any part of said ter- 
ritory, or prevent, or offer to prevent, any such persons from 
meeting in council or treaty any commissioner or commission- 
ers on the pait of the United States, for any purpose whatever, 
he shall be guilty of a high misdemeanor, and liable, on convic- 
tion, to confinement at hard labor in the pemtentiary for not 
less than four, nor longer than six years, at the discretion of the 
court.” It is a crime In Georgia for a man to prevent the sale 
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of his country—a crime to warn a chief or head man, that the 
agents of the United States are instrueted “to move upon him 
in the line of his prejudices,” that they are coming to bribe him 
to ineet in treaty with the commissioner. by the way, Sir, it 
seems these treaties aie very lawful, when made for the use of 
Georgia. é 

It is not surprising that our agents advertised the War De- 
partment, that if the general government refused to interfere, 
and the Indians were left to the law of the States, they would 
soon exchange their lands, and remove. To eompel, by harsh 
and cruel penalties, such eachange,1s the broad purpose of ths 
act of Georgia. and nothing 1s wanting to hill up the picture of 
a disgraceful system, but to permit the bill before us to pass, 
without amendment or proviso. Then it will all seem fair on 
our statute books. It legislates for none but those who may 
choose to remove—wlule we know that grmding, heart-break- 
ing exactions are set in operation elsewhere to drive them to 
such a choree. By the modification I have submitted, I beg for 
the Indian the poor privilege of a free exereise of his awn will. 

But the Jaw of Georgia 1s not yet satisfied. The Jast section 
declares, “ that uo Indian, or descendant of any Indian, resid- 
ing within the Creek o1 Cherokee nations of Indians, shal] be 
deemed a competent witness in any court of this State, to whicha 
white person may be a party, except such white person resides 
Within the said nation ” Jt did not sufhce to rob these people 
of the last vestige of the own poliecal rights and hberties, 
The work was not complete, until they were shut out of the 
protection of Georgia Jaws. For, Sir, atter the first day of 
Jime next, a gang of lawless wlite men may break into the 
Cherokee eountry, plunder their mhalatants, murder the mother 
with the children, and all in sight of the wretched husband and 
father—and no law of Georgia will reach the atrocity. It is 
yam to tell us, Sn, that murder may be traeed by circumstan- 
tial probabihties. The charge agamst this State is—You have 
by force and violence stripped these people of the proteetion of 
the government, and now iefiuse to east over them the shield 
of your own. The outrage of the deed is, that yon leave the 
poor Indian helpless and defenecless, and in this ernel way 
hope to bamsh hin from Ins home. Sir, of this Jaw be enforc- 
ed, I do religiously believe, that it will awaken tones of feeling 
that will go up to God—and eall down the thunders of his wrath. 

The end, however, 18 10 justify the means. “ The :emoval 
of the Indian tibes to the west of the Mississippi 1s demanded 
by the dictates of humamty.” Tlas is a word of coneihatng 
impoit. But it often makes its way to the heart under very 
doubtful titles; and its present clams deseive to be ngidly 
questioned. Who urges ths plea? They who covet the In- 
dian Jands—who wish to nd themselycs of a neighbor that they 
despise, andl whose State pride is enlisted in rounding off their 
territorics. But another matter is worthy ofa serions thought. 
Is there sueh a clanse in our covenants with the Indian, that, 
when we shall decm it best for him, on the whole, we imay 
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break our engagements, and leave him to his persecutors ? 
Notwithstandmg our adversaries are not entitled to the use of 
such humane suggestions, yet we do not shriuk from an inves- 
tigation of this pretence. It will be found as void of support in 
fact, as the other assumptions are of principle. . , 

It is alleged, that the Indians cannot flourish in the neighbor- 
hood of a winte population—that whole tribes have disappcar- 
ed under the influence of tlis propmquity. As an abstract 
proposition, it implies reproach somewhere. Our virtues cei- 
tainly have not such deadly and depopulating power. It must, 
then, be our vices that possess these destiuctive cnergics—and 
shall we commit injustice, and put in, as our plea for it, that 
our intercourse with the Indians has been so demoralizing that 
we must drive them fiom it, tosave them? ‘True, Sir, many 
tribes have melted away—they have sunk lower and lower— 
and what people could nse from a condition to which policy, 
selfishness, and cupidity, conspired to depress them ? , 

Sir, had we devoted the same care to elevate their moral 
condition, that we have to degrade them, the removal of the 
Indians would not now seek for an apology in the suggestions 
offhumanity. But I ask, as to the matter of fact, how stands 
the account? Wherever a fair experiment has been made, the 
Indians have readily yielded to the influences of moral cultiva- 
tion. Yes, Sir, they flourish under this cultwie, and rise in the 
scale of heing. They have shown themselves to be highly sus- 
ceptible of improvement, and the ferocious feclings and habits 
of the savage are soothed and reformed hy the nuld chanties 
of religion. ‘They can very soon be tanglit to understand and 
appreciate the blessings of civilization and regular governinent. 
And I have the opinions of some of our most enlightened states- 
men to sustain me. Mr. Jefferson, nearly thirty years ago, 
congratulates his fellow-citizens upon the hopeful indications 
furnished by the landable efforts of the government to melior- 
ate the condition of those, whom he was pleased to denomiuate 
“our Indian neighbors.” In Ins-message to Congress on the 
8th of December, 1801, he says; “ Aniong our Indian neighbors, 
also, a spirit of peace and fmendship generally pievails; and I 
am happy to inform you that the continued effoits to introduce 
among them the implements and the practice of husbandry, 
and of the household arts, have not been without success, 
They are becoming more and more sensible of the superiority 
of this dependence for clothmg and subsistence over the pre- 
carious resources of hunting and fishmg. And already are we 
able to announce that, instead of that constant diminution of 
numbers produced by their wais and their wants, some of them 
ae to experience an increase of population.” 

pon the authority of this great statesman, I can direct our 
ster to a much more effectual, as well as more just and 
onorable remedy for the evils that affliet these tribes, than 
their proposed removal into the wild, uncultivated regions of 
the western forests. In a message to Congress on the 17th 
October, 1803, le Jefferson remarks; “With many of the 
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other indian tribes, improvements in agriculture and household 
manufacture are advancing ; and with all, our peace and friend- 
ship are established, on grounds much firmer than heretofore.” 
In his message of the 2d December, 1806, there is a paragraph 
devoted to this subject deserving of our most respectiul consid- 
eration. ‘The friends of Indiau rights could not desire the aid 
of better sentiments than Mr. Jefierson inculeated, in that part 
of the message where he says ; 


“ We continue to receive proofs of the growing attachment of our 
indian neighbors ; and of their disposition to place all their interests 
under the patronage of the United States. These dispositions are 
inspired by their confidence in cur justiec, and in the sincere concern 
we feel for their welfare. And as long as we discharge these high 
and honorable funetions with the iutegrity and good faith which 
alone ean entitle us to their continuance, we niy expect to reap the | 
just reward in their peace and friendship.” 


| 
| 
| 
| 


Again, in November, 18C8, he informs the Congress that 


* With our Indian neighbors the public peace has been steadily 
maintained ; and generally, from a conviction that we consider them | 
as a part of ourselves, and cherish with sincerity their rights and in- 
terests, the attachment of the Indian tribes is gaining strength daily, 
is extending from the nearer to the more remote, and will aniply re- ! 
quite us for the justice and friendship practised towards them. Hus- 
bandry and household manufacture are advancing among them— 
more rapidly with the southern than northern tribes, fram cireum- | 
stances of soi] and chmate.” 


ws anasto acre 


Mr. Madison, in his message of November, 18C9, likewise | 
bears his public testimony to the gradual improvement of the | 
Indians. “ With our Indian neighbors,” he remarks, “the just 
and benevolent system continued toward them, has also pre- 
served pence, and is more and more advancing habits favorable . 
to their civilization and happiness.” 

I will detain the Senate with but one more testimonial, from | 
another veuerable Chief Magistrate. Mr. Monroe, as lately as: 
1824, in his message, with great satisfaetion informed the Con- 
gress that the Iudiaus were “ making steady advances im civil- 
ization and the improvement of their condition.” 


“ Many of tiie tribes,” he continues, “have already made great 
progress in the arts of civilized life. © This desirable result has been 
brouglit about by the humane and persevering policy of the govern- 
ment, and particularly by means of the apprepriatien for the civiliza- 
tion of the Indians. There have been established, under the provis-! 
ions of this aet, thirty-two schools, containing nine hundred and 
sixteen scholars, who are well instructed in seyera] branches of Ht-) 
erature, and likewise in agriculture and the ordinary arts of hte.” @ 


Now, Sir, when we consider the large space which these il-} 
lustrious nen have filled in our councils, and the perfect confi-§ 
dence that is due to their official statements, is it not astonish-§ 
ing to hear it gravely maintained that the Indians are retro-§ 
grading in their condition and eharacter ; that all our publicg 
anxieties and eares bestowed upon them have been utterly) 
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fruitless ; and that, for very pity’s sake, we must get rid of them, 
or they will perish on our hauds? Sir, I believe that the con- 
fidence of the Senate has been abused by some of the Jetter- 
writers, who give us such sad accountsof Indian wretchedness. 
I rejoice that we may safely repose upon the statenients con- 
tamed in the letters of Messrs. J. L. Allen, R. M. Livingston, 
Rev. Cyrus Kingsbury, and the Rev. Samuel A. Worcester. 
The character of these witnesses is without remoach; and 
their satisfactory certificates of the improvement of the tribes 
contimuc and confirm the history furnished to us in tlic several 
messages from which I have jnst read extracts. 

It is further maintained, “that one of the greatest cvils to 
which ‘the Indians are exposed, is that incessant pressure of 
population, that forces them from seat to scat, without allowing 
ume for moral and intellectual improvement.” Sir, tlus is the 
very reason—the deep, cogent reason—which I present to the 
Senate, now to raise the barrier against the pressure of popula 
tion, and, with all the authority of this nation, say to the urging 
tide, “Thus far, and no farther.” Let us save them now, or we 
never shall. For 1s it not clear as the sunheam, Sir, that a re- 
moval will aggiavate their woes? If the tide 1s nearly irresis- 
ible at this time; when a few more years shall fill the regions 
beyond the Arkansas with many more millions of enterprising 
white men, will Not an increased impulse be given, that shall 
sweep the red men away into the barren prairies, or the Pacific 
of the west ? 

If these constant removals are so afilictive, and allow no time 
for moral improvement ; if this be the cause why the attempts 
at Indian reformation are alleged to have been so unavailing ; 
do not the dictates of experience, then, plead most powerfully 
with us, to drive them no farther?—to grant them an abiding 
place. wheie these moral causes may have a fair and uninter- 
rupted operation in moulding and refining the Indian charac- 
ter? And, Sir, weigh a moment the considerations that address 
us on behalf of the Cherokees especially. Prompted and en- 
couraged by our counsels, they have in good carnest resolved 
to become men, rational, educated, Cliistian men; and they 
have succeeded beyond our most sanguine hopes, They have 
established a regular constitution of civil government, republi- 
can in its principles. Wise and beneficent laws are enacted. 
The people acknowledge their authority, and feel their obliga- 
tion, A printing press, conducted by one of the nation, circu- 
lates a weekly newspaper, printed partly in English, and partly 
in the Cherokee language. Schools flourish in many of their 
settlements. Christian temples, to the God of the Buble, are 
frequented by respectful, devout, and many sincere worship- 
pers. God, as we believe, has many people among them, 
whom he regards as the “apple of his eye.’ They have be- 
come better neighbors to Georgia. She made no complaints 
during the lapse of fifty years, when the trihes were a horde of 
ruthless, licentious and drunken savages; when no law con- 
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trolled them ; when the only judge was their will, and then, 
avenger the tomahawk. 

Then Georgia could make treaties with them, and acknowl- 
edge them as nations; and 1 conventions trace boundary hnes, 
and respect the land-marks of her neighbor: and now, when 
ihey beg to reap the fruits of all the paternal instructions, so 
repeatedly and earnestly delivered to them by the Presidents; 
when the Cherokee has leaned to respect the rights of the 
white man, and saciedly to regard the obhgations of truth and 
conscience ; is this the nme, Sir, to break up a peaceful com- 
munity, tO put out its counel fires, to annul its laws and cus- 
toms, to crush the rising hopes of its youth, and to drive the 
desponding and discouraged Indian 10 despair? Although it 
he called a sickly humanity to sympathize with Indians—every 
freeman in the land, that has one spmk of the sjmt of his 
fathers, will denounce the proposed measie as an unparalleled 
stretch of cruel injustice—unparalleled cei(ainly in our history. 
And if the deed be done, Sir, how it is regarded in heaven will. 
sooner or later, be known on earth; for this is the judgment 
place of public sins. And all these ties are to be broken asun- 
der, for a State that was sent, and acqniesced in the relations 
of the Indians to our present government; that pretended to 
no right of dnect interference, whilst these tnbes were really 
dangerons; when their ferocious incursions justly disturbed 
the tranquilhty of the fireside, and waked the “sleep of the 
cradle ;’—for a State that seeks it now against an unoffending 
neighbor, wineh implores, by all that 1s dcar in the graves of 
her fatheis, in the traditions of by-gone ages; that beseeches 
by the ties of natme, of home, and of catmtry, to let her live 
unmolested, and die near the dust of her kindied ! 

Our fears have becn addressed in behalf of those States, 
whose legislation we resist; and it is inquired with solicitude, 
Would you urge us to ams with Georgia? No, Sir. This 
tremendous alternative will not be necessary. Let the general 
government come out,as it should, with decided and temperate , 
firmness, and officially apnounce to Georgia, and the other 
States, that if the Indian tribes choose to remain, they will be 
protected against all mterference and encroachment; and such 
is my confidence in the sense of justice, i the respect for law, 
prevailing in the great body of this poition of our tellow-citi- 
zens, that I beheve they would submit to the authority of the 
nation. J can expect no other issuc. But sf the general gov~ 
ernment be mged to the crisis, never to be anticipated, of ap- 
pealing to the last resort of her powers ; and, when reason, ar- 


gument and peistasion fail, to raise her strong arm to repress | 


the violations of the supreme law of the land, I ask, is it not in 
her bond, Sir? Is her guaranty a rope of sand? ‘This effec- 


. | 
tive weapon, the sword in the hands of our national goyern- | 


ment, has often been employed to chastise the poor Indians ; ; 
sometimes with dreadful vengeance, I fear ; and shall not their | 
protection ayail to draw it from the seabbard? Permit me te | 
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refer the Senate to the views of Mr. Jefferson, directly con- 
nected with this delicate, yet sacred duty of protection. In 
1791, when he was Secretary of State, there were some symp- 
toms of collision on the Indian subject. ‘These produced the 
letter from him to general Knox, then our Secretary of War, a 
part of which [ will read: 


“Tam of opinion, that government should firmly maintain this 

round . that the Indians have a right to the oceupateun of theer lands, 
independent of the States within ite chartaard lamits they happen 
to be ; that, until they cede them éy treaty, or other transaction equiv- 
alent to a treaty, no act of a State can give a nght to such lands; 
that, neither onder the present Constitution, nor the ancient confed- 
eration, had any State or persons‘a right to treat with the Indians, 
without the consent of the general government; that that consent 
has never been given by any Uy for the cession of the lands in 
question; that the government is determined to exert all zts energy 
for the patronage and protection of the rights of the Indians, and 
the preservation of peace between the United States and them; and 
that, if any settlements are rnade on lands not ceded by them, without 
the previous consent of the Un:ted States, the government wil] think 
itself bound, not only to declare to the Indians that such settlements 
are without the authority or protection of the United States, but to 
remove them alse by public force.” 


Mr. Jefferson seems to have been distuibed by no morbid 
sensibilities. He speaks out as became adeteimined statesman. 
We can trace ijn this document the same spinit which shed its 
influence on a more eventful paper—the Declaration of our 
riglits, and of our purpose to maintain und defend them. He 
looked nght onward, in the browd path of pubhe duty; and if, 
in his way, he met the terrors of State collision and conflict, he 
was in no degree iutimidated. The faith of treaties was his 
guide ; and he would uot flinch im lis purposes, wor surrender 
the Indians to State encroachments. Let such decided policy 
go forth in the majesty of our laws now, and Georgia will yield. 
She will never encounter the responsibilities or the horrors of ~ 
acivil war. But if she should, no stains of blood will be cn our 
skirts—on herself the guilt will ahide forever. 

Mr. President: If we abandon these aboriginal proprietors of 
our soil—these early allies and adopted children of our fore- 
fathers—how sliall we justify it to our country ? to all the glory 
of the past, and the pronuse of the future? Her good name is 
worth all else besides that contributes to her greatness. And, 
as I regard this crisis in her history, the time has come when 
this unbought treasure shall be plucked from dishonor, or aban 
doned to reproach. 

How shall we justify this trespass to ourselves? Sir, we may 
deride it, and laugh it to seorn now; but the occasion will meet 
every man, when he must look inward, and make honest inqui- 
sition there. Let us beware how, by oppressive encroachments 
upon the sacred privileges of our Indian neighbors, we minis- 
ter to the Bennie of future remorse. 

i7 


\ 
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I have, in my humble measure, attempted to discharge a 
publie and most solemu duty towards an interesting portion of 
my fellow men. Should it prove to have been as fiutless as I 
know it to be below the weight of their elaims, yet, even then, 
Sir, it will have its consolations. Defeat in such a cause is far 
above the triumphs of unrighteous power. Aud, in the lan- 
guage of an eloquent wrter—I had rather receive the bless- 
ing of one poor Cherokee, as he casts his last look baek upon 
his country, for having, though in vain, attempted to prevent 
his banishment, than to sleep beneath the marble of all the 
Cesars.” 


SPEECH 


HON. PELEG SPRAGUE, 


SENATOR FROM MAINE, 


DELIVERED IN THE SENATE OF THE UNITED STATES, 
APRIL 16, 1830.* 


Tue following amendment to the Bill for the removal of 
the Indians being under consideration— - 


“ Provided always, That, until the said tribes or nalons shal! choose 
to remiove, as by this act is contemplated, they shall be protected tn 
their present possessions, and in the enjayment of all their rights of 
territory and governinent, as heretofore exercised and enjoyed, from 
all interruptions and encroachments—” 


Mr. Spracut addressed the Senate as follows : 


Mr. Prestwent: The gentleman, who has just resumed his 
seat, (Mr. Forsyth,) has uwdulged m a wide range of remark in 
defence of his State against imputations which he supposed to 
have been elsewhere cast upon her. This course may have 
been very proper in him; I tally appreciate the motive which 
induced it. But I bave no oveasion to follow bim; I have no 
wish to derogate m the least from the character of Georgia ; 
but rather that it should be as clevated as her most devoted 
sons can desire. I shall speak of her so far only as may seem 
necessary to the free discussion of the subject before us. 

This bill and amendment, and the discussion which they 
have produced, involve the question of the rights and duties of 
the United States with respect to the Indian tribes generally, 
but more especially the Cherokees. Wath that people we have 
not less than fifteen treaties. The first was made m the year 
1785, aud the last in 1819. 

By several of these treaties, we have unequivocally guaran- ~ 
tied to the Cherokees that they shall forever enjoy — 

Ist. Their separate existence, as a political community ; 

2d. Undisturbed possession and full enjoyment of their lands, 
within certain boundaries, which are duly defined and fully 
described ; 


* This speech was commenced on the 16th and elased on the 17th of April. 
¢ 23d of the same month, Mr. Sprague made another vigorous attempt 


to arrest the bill, when he briefly and most powerfully urged again the great 
considerations in the case. 


oe 
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3d. The protection of the Unsted States, against all interfer- 
ence with or encroachments upon their rights by any people, 
State, or nation. 

For these promises, on our part, we received ample con- 
sideration— 

By the restoration and establishing of peace ; 

By large cessions of teritory ; 

By the proinise, on their part, to treat with no other state or 
nation, aud other important concessions. 

‘These treaties weie made with all the forms and solemnities 
hich could give them force and efficacy, by commissiuners 
duly appointed with full power. They weie ratified by the 
Senate ; confirmed by the President; 
wor y his -proeta n, as the binding compact of the 
nation, and the supreme Jaw of the land. 

The Cherokees now come to us, and say, that their rights 
are in danger of inyasion, from the States of Georgia and Ala- 
bama; and they ask if we wil] extend to them the protection 
we have promised, and perform the engagements we have 

le. ‘Tins is the question which they distinctly propound, 
and whieh we must unequivocally answer; and we aie now 
discussing what our espouse shall be. 

There is a broad Ime of distinetion between the elaims of 
Georgia and those of Alabama and Mississippi, which seems 
heretotore to have been unobserved, but which I shall endeay- 
or to keep in view. 

Let us first miqure what our duties are with respect to Geor- 
gia; for if her pretensions are unfounded, those of Alabama 
and Mississippi tall of course. 

It is not necessary to determine whether the Indians have 
just grounds for their apprehensions or not, becuuse the ques- 
tion is, whether if the rights secured to then by our ueaties, 
should, at some futme day, be invaded, we will peiform our en- 
gagements. ; 

But have they not some cause for their present alarm? In 
December, 1827, a eamuinittee of the legislature of Georgia 
inade a report, accompanied by sundry resolutions wlich were 
accepted by both branches; and the 1esohitions also received 
the approval of the Governor. In thereport we find the follow- 
ing language, respecting the territory of the Cherokees: sie 
lands in question belong to Georgia~she must and she till 
have them :?—and im the resolutions, the following : 


Resolved, ‘That all the lands, appropriated and unappropriated, 
which lie within the conventional limits of Georgia, belong to her 
absolutely; that the title is in her; that the Indians are tenants at 
her will, that she may, at ny. time she pleases, determine that ten- 
ancy by taking possession 0 the premises , and Georgia has the 
right to extend her own authority and laws over the whole terntory.” 

Resolved, ‘‘ That Georgia entertains for the general government 
so high a regard, and 1s sasoliciteus to do no act that can disturb, or 
tend to disturb, the public tranquillity, that she will not attempt to en= 
force her nghts by violence—until all other means of redress fail.” 
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Resolved, ‘That to ayoid a catastrophe, which none would more 
sincerely deplore than ourselves, we make tlns solemn appeal to the 
United States,” &c. 


It is thus asserted as the right, and avowed as tlie determi- 
nation, of Georgia, to exercise absalute power over the Chero- 
kees, and to take their land at all hazards—even by violence, 
if other means should fail. 

The gentleman from that State, (Mr. Forsyth,) observed, in 
the commencement of his speech, that he felt linisel{f bound in 
conscience to rehheve his frend from New Jersey from all ap- 
prehensions of a violation of the faith of the nation, by demon- 
strating that the claims of Georgia were supported by treaties. 
And he proceeded to do so in language so strong, and tones so 
triumphant, as to make an evident nupression upon members 
of the Senate. Let us deliberately exaimine his argument. 

The first treaty referred to, was that of Galphinton, in 1785, 
by which certain concessions were made to Georgia. But that 
was by the Creeks, and by them only, and had no relation to 
the Cherokees.— 


, 


[Mr. Forsyru explained, he had remarked upon that treaty in an- 
swer to the gentleman from New Jersey, (Mr Frelinghuysen,) ane 
not as bearing upon the nights of the Cherokees ] 


' Mr. Sprague resumed. He was glad to receive the gentle- 
man’s explanation ; it precluded the necessity of any further 
remark upoi that topic. 

The treaty next cited was that of Dewitt’s corner, A. D. 1777, 
between South Carolina, Georgia and the Cherokees, by which 
the latter acknowledge that a portion of their countiy, extend- 
ing as far as the Ocunna mountain, had been conquered ; and 
they made a cession of the same by defined boundaries, to 
South Carolina, and to her only. The conquered and ceded 
territory hes wholly within that State; and it is not now, and 
has not been for at least one generation, either claimed or oc- 
eupied by the Indians. What right can that eonfer on Georgia 
to lands now owned and possessed by the Cherakees ? 

The next position was that the Sent of his State was deriv- 
ed under the 9th article of the treaty of Tlopewell, made be- 
tween the Umted States and the Cherokees, in November, 
1785; by which they gave to the United States the mght of 
managing all their affaus. To this Georgia was no party. 
But the gentleman contends that the United States transferred 
all their power and claims, under the treaty, to that State, by 
virtue of the compact of 1802; and that we now cannot inter- 
fere with her pretensions. The clause in the compact, which 
- is relied upon, is this—the United States “cede whatever 

claim, ght or title, they may have to the jurisdietion or soil ot 

any lands lying” within the limits of Georgia. 
Does this relinquishment of the right of the United States 

to the soil and jurisdiction of the lands, purport to transfer a 

pre-existing treaty with the Indians? Was it so intended ? 


[22 
x. *8¥) 
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And if it had been, is the power which the treaty confers to 
legislate for their benefit in its natine tansferable? The Arti- 
cle is in these words, “For the benefit and comfort of the In- 
dians, and jor the prevention of injuries and oppressions on 
the part of the etizens o1 Indians, the Umted States im Con- 
giess assembled, shall have the sole and exelusive ight of 
regulating the trade with the Indians, and managing all their 
affairs mi such manner as they think proper.’ The power 
given is stietly personal and fiduciary ; to be exeicised accord- 
ing to our judginent upon future events, and for thei bene- 
fit. Can even a guardian transie: lis rights and duties at 
pleasure? By the Constitutnon—the fundamental eompact— 
Georgia has given to the United States the nyht to legislate in 
certain euses over her citizens for their bencht; for example, 
to organize, ayn, diseiplue and eall forth ber nuhtia., Can 
the United States tansfer thas ught to South Carvima, or any 
other sovereign ? ; 

The capress words of the Article 1equire this right to be ex- 
ercised by the Umted States “in Congress assembled.” Can 
we, without the consent of the other party, strike out these 
words, and insert—the Legislature of Grorgia ? 

Agaim—in oider to sec that thus power ts jropeily exercised, 
the 13th Article secures to the Cherokees “the might to send a 
deputy of their ehoiee, whenever they think fit, to Congress.” 
Shall he cone here to watch over the legislation at Milledge- 
ville ? 

But, if this powe: was 1 its nature-transfer able, it must be 
subject to the restrictions and hiuitatious mi the tieaty contam- 
ed; among which are the following :— 

Ist. That the Cheickees shail continue to exist as a distinct 
political conmmunity, under the protection of the United States: 

2d. That they shall enjoy the tndisttu bed possession of their 
lands: 

3d. That the power to manage “thetr affairs” shall be exer- 
eised “for the benefit and eomiuit of the Indians; and for the 
prevention of injures and appessions,” 

Did this give to the Umited States the right to drive them 
fion) all their lands?’—or to destiay the Cherokee nation, to 
stike it out of curtence; and, instead of managing for their 
“henefit,” to anuilnlate “then affairs,’ asa body politie 2? Or 
could we convey a gicater tight than we oursel\cs possessed ? 

But thisis not all. The gentleoian passed over in utter si- 
lence a most important event, Wiich nitervened between the 
treaty of Hopewell and the compact of 1802. It is the treaty 
of Holston, made im 1791; by whieh the United States again 
promised the Cherokees to protect ther an their rights as a 
nation; and the 7th Aitele holds the followmg language: 
“Tne Uniren STaATes SOLEMNLY GUARANTY 10 THE CuEeRO- 
KEE NATION ALL THEIR LANDS NOT WEREBY CEDED.” If any 
right was transferred to Georgia, it would be such only as ex- 
ysted at the time, and subject, of course, to the stipulations of 
that pre-existing treaty, 
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There is still another view of this subjeet. Are we not 
bound to see that our treaties are fulfilled? The ludians say 
that their very eaistence was threatened; aid maguire of us 
whether we will perform our solenim pronase of piotection. 
What shall we answer? That we have conveyed that promise 
to another!—that we have trausferred our obligation to Geor- 
gia!—have given ler a license to violate our weaties! May 
they not reply, that the very purpose for which they purchased 
our guarauty, and the jrotecuion of the stroug au of our 
government, was to secure them agaist the eucroachinents of 
their white neighbors in that State ? 

The compact of 1802, which has been sa much msisted upon, 
was made between the United States and Georgia. The Cher- 
okees were uot parties, nor even asseited to it. Of course it 
could not impair their rights, or confer upou others any elaim 
against them. If I, Mr. Presideut, should promise the gentle- 
man that I would obtam your farm, and convey it to hnn— 
would that divest your title, or authorize either of us to wrest 
it from you by force? The eompact itself expressly recognis- 
ed “the Tudian ttle,” and the Umted States were to exunguish 
it only when it could be done “peaceably” and on “1 easona- 
ble terins.” 

The gentleman having, as lie supposed, fully sustained the 
treaty elaims of Gcorgia, by the arguineuts upon wineh I have 
remarked, tnumphantly erclatmed, “I wall have my bond, I 
will bave my pound of flesh.”—A most unfortunate allusien, Sir; 
and one whieh I should not have been unkind enough to make. 
He will have his pound of quivering flesh taken from nearest 
the heart of the hving man! But he will take it without one 
drop of blood.— 


e 


*¢ Ay—there’s the rub ;” 
For, in the cutting of that pound of flesh, 
What human blood shall flow—‘‘ must give us pause.” 


The fiend-like Shylock himself could not take the penalty 
of Ins bond, because ‘10 jot of blood” was given. Aud none 
is given here, but the express coutrary—“ peaceably”—* peacea- 
bly”—and “upon reasonable terms” too. is the eimphatie lan- 
guage. But against whom docsthe gentleman make his elaim 
—the Indians? Does lie hold then boud? No—they hold ours 
—they now present it to us, aiid demand its performance—and, 
“till he can rail the seal from off that bond,” lhe cannot absolve 
us from its obligations. He deelares that he will have the terms 
of his compact fulfilled to “the twentieth part of one poor seru- 
ple,” and to the division of a har. Sobe it; and let the In- 
dians too have their gnarantied rights maintained with equal 
serupulosity. 

The Hon. Chairman of the Committee on Indian Affairs 
(Mr. White) conceded that the United States had repeatedly 
pledged their faith to the Cherokees to interfere for their pro- 
tection, but contended that we ought not to perform these 
stipulations of our treaties, because the claims of Georgia con- 
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flict with them. He laid down this proposition, that, if the 
United States had come ito engagements inconsistent with 
each other, so that it was impossible to keep both, the one 
which was prior, m poit of nme, should be spectheally per- 
formed, and ample compensation be made for the breach of. 
the other. 

To this position I freely assent; and upon this basis will rest 
the argument. 

Ttis incurubent, then, upon the Hon. Chairman to show, in 
the first place, that our obligations to Georgia are incompatible 
wilh our treaties; and, in the next place, that they are ot prior 
date. ‘Ins, he and two gentlemen who tollowed him in the 
debate (Messrs. M’Kinley und Fersyth) have attempted to 
do. Their argument 1s, that, before the revolution, Great 
Britain had jurisdiction over the aborigines, and the sole nght 
of treating with them, and that tlis power was wrested from 
her by conquest during the war, and forever abandoned by the 
treaty of peace wu 1753. 

i would first observe that, if it was obtained by conquest, it 
belonged to the conguerors. And who were the conquerors? 
The United States; who were also a paity to the tieaty of 

eace. Upon this ground it was, that New Jersey, Delaware, 
loti le and other States so strongly msisted that the crown 
lands, wlnch had been aequned hy the common aim and at 
the comnion expense, belonged of right to the common fund, 
Their demand to a gieatextent succeeded. The several States 
yielded to their pretensions hy successive cessions; Virgimia 
maguanimously taking the lead. 

But, Mr. President, § shall not dwell upon this; for J mean, 
as fur us possible, to avoid all debatable ground, 

Concede then, for the jresent, that, when Georgia became 
independent, in 1776, she at once succeeded to all the pre-exist- 
ing rights of Great Britain over the unmeaswmed forests within 
her chartered Imits. Whiat was that mght? Gentlemen say 
it was the right of discovery. 

Discoveiy, Sir, confers no claim or mght against the natives 
—the persons discovered—but ouly against tuture discoverers. 
It is said, that the rights derived froin this source were estab- 
lisbed and defined im Europe, upon the first discosery of this 
country. Tiue; but it was by the mutual understanding and 
agreement of the nations of that continent only, 1m order to 
regulate ther conduetamong themselves. To prevent conflict 
and collision, it was tacitly agreed, that the sovereign, who 
should find a country, theretofore unknown, should have the 
exclusive right to the bencfits of the diseavery, aud should be 
permitted, without interference from other European sove- 
reigns, to conduct toward the aboriginal inhabitants according 
to his conscience and his ability. Ife had therefore, as against 
discovering nations who had assented to the arrangement, a 
conventional right to wage war upon and conquer the natives, and 
subject them to his sway. It is this right to which it is con- 
tended that Georgia succeeded tipon the declaration of Inde- 
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pendence. Let it be so considered ; and that in the war, which 
she should wage to subjugate the Indians, no other state or 
nation could rightfully interfere. But the people attacked had 
aright to resist. They surely were under no obligation to 
acquiesce in the proposed subjugation. Suppose, then, that 
they should happen to be too strong for their assailants; that 
they should roll back the tide of war—the hunters should be 
hunted—that those who came to conquer should be in danger 
of being conquered; and, in such emergency, the people of 
Georgia should call upon another State, Virgima for example, 
for protection and defence. Georgia would thus have waived 
her conventional sight to exclude all others trom her hmits, 
and Virginia would, at her 1equest, become a party to the war. 
Would not Virgima then have the right to make peace for the 
security of her own citizens, and must she not be hound by its 
terms? Was not France bound by her treaty of alliance with 
us during the revolution? Yet her inte:ference was without 
the consent of Great Britain, the discoverer. Are not the Uni- 
ted States now bound by their treaties with the states of Routh 
America ? 

But further, what if Georgia, in order to induce her neigh- 
bors to come in for her defence, had expressly agreed before- 
hand, that Virgima should have the sole power of conducting 
the war, and coucluding the peace. Would not both States 
be bound by the treaty of peace thercupon made by Virginia ? 
To proceed one step farther, suppose that this airangement 
between the two States, instead of being occasional, should be 
established by a peimanent compact; and that, in order to ob- 
tain the aid and protection of Virginia, at all tunes, against the 
attacks of the Indians, Georgia should agree that she never 
would herself provoke such attacks by niaking war upon them, 
and that, ifit should arise, her more powerful ally should have 
the entire management of the war, and the excluave mght of 
agreeing upon the terms of peace and making the treaty.— 
Would not such terms be obligatory ? 

Now, Sir, such a compact was actually made by Georgia 
with Virginia and eleven other States, by the Arucles of Con- 
federation. 

By the third Article, the United States arc bound to assist 
the several States, “against all force offered to, or attacks 
made upon them, or any of them.” And by the ninth Article, 
the United States have “the sole and exclusive right and power 
of deterinining on peace and war, exceptin the cases mentioned 
in the sixth article,” and also of “entering into treaties,” 

Here is the express grant. What answer can be given to it ? 
What reason can be assigned, why each State should not be 
bound by the stipulations of a treaty of peace ? Will it be said, 
we could not have the relations of war and peace with the In- 
dian tnbes? Ask the relatives of Braddock and Butler, of 
Wayne, Harmar, and St. Clair, if Indians ean wage war? 
Consult the crimsoned pages of your histary, and they will an- 
swer you. Nay, a banish such a suggestion forever, that same 
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Sth Article of Confederation expressly declares, that by war it 
means to include contests with Indians; for, by reference, it in- 
corporates into it the Gth Arnele, which is in these words: 


“ Art. G. No State shall engage in any war without the consent 
of the United States, in Congress assembled, unless such State be 
actually invaded by enemies, or shall have received certam advice 
of a resolution formed by some zation of Indians to invade such 
State, and the danger 1s so 1:mminent as not to adinit of a delay till 
the United States, in Congress assembled, can be consulted.”’ 


Here is also an unequivocal reliiquisbment by each State of 
the nght to make war upon the nutives. 

Dunng the revolution, war actually existed between the United 
States and the Cherokees. It contmued to rage after the ac- 
knowledgment of our independence by Gieat Uritain. Georgia 
needed our ad, and received it. The Indians were then power- 
ful and temnfic. The United States were desircus of peace ; they 
sought it; and it was established in 1785, by the treaty of Hope- 
well, wluch has been ulready referred to. It secured to the Cher- 
okees their presious 1iglit to exist us a community, upon the ter- 
ritory in their picvicus possession. Such a treaty would have 
been obligatory upon any State, if the Articles of Confederation 
had never existed; but by that compact a iight was expressly 
given by Georgia herself to make it, and the Umted States were 
in duty bound to exercise that power. 

Aud now I ask, what prior meompatible obligations to Georgia 
absolve us from its strpulations, or reuder it umpossyble to fulfil 
them ? 

Such was the power, and such the practice of the Confedera- 
tion up to the time of the formation cf our present Constitution, m 
September, 1787. No longer previous than the preceding month, 
we find a conmnittee of Congress, in an able and elaborate report, 
declaiing that the United States cannot interlere mm behalf of a 
State uguinst a tnbe of Indians, “but on the principle that Con- 
gress shall lave the sole direction of the war, and the settling ofall 
the terms of peace with such Indian tribe.” And this language was 
addressed particularly to Georgia by name, and with respect to 
the Indians withm her limits. ‘This was m August. 

The Constitubon was formed in the following September. 
The 6th Article declares, that “treaties made, o1 wiich shall be 
made, under the authority of the United States, shail be dhe su- 
preme law of the Jund”—“any thing in the constitution or laws 
of any State to the contrary notwithstanding.” ‘Ts was an ex- 
press confirmation of the treaty of Ifopewell; which had been 
made in November, 1785, less than two ycars before, and was 
then in full foice. ; 

The State of Georgia, with full knowledge that it had been so 
made, und that it was considered by the Umted States to be valid 
and obligatory, voluntamly adopted the Constitution, thereby her- 
self most solemnly affirming and establishing that treaty; and, , 
whatever may [rave been said before, never since that time, untit 
recently, Wlien the present controversy aiose, has she in any man- 
ner denied its validity, or objected to tts being carried into effect. 
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Such is the argument in support of the treaty of Hopewell. J 
shall leave it by adducmg but one other proot of its validity, in 
the opinion of general Washington and the Congress of 1788, and 
their determination to enforce it with scrupulous fidelity. It 1s 
the proclamation of Sept. J, 1728, which declares it to be “ the 
firm deterrmnation of Congress to protect the said Cherokees m 
their rights, according to the true intent aud meaning of the said 
treaty ;” and a resolution was adopted to hold in readiness a suf- 
ficient number of troops to enforce that declaration. 

Under our present Constitution, many treaties have been regu- 
larly made with the Cherokees. The first was at Holston, in 
1791. The reasons, which have been adduced m support of the 
power to make the treaty of Hopewell are apphcabie to this with 
increased force. 

The Constitution was formed because the Confederation was 
too weak to answer the purposes of the Union. It substituted a 
government in place of a meie confederaey, confeiriig upon it 
additional powers, and further hmuiting those of the imdrvidual 
States. By-the articles of Confederation, the power of Congress 
to regulate the trade, and manage aflturs with the fudians was 
subject to a proviso, that “the legislative right of any State within 
its own limits should not be uitringed.” ‘This restnction is the 
only giound upon which doubis could ever have been suggested 
of the power of the Confederation to enter into treaty supulations : 
it gave no countenance, however, to such suggestions, because it 
was a limitation upon another grant of power, distinct from that 
of establishing peace and makmg treaties. But even this restric- 
tion 1s omitted m the Constitution, and Congiess are empoweied 
to regulate commerce with the Indian tribes m unqualified terms. 

The Constitution vests in the Unitecl States the sole and exclu- 
ayo power of making wer end coneludmg peace. It expressly 
provides, “that no State shall engage in war,” or “enter into any 
treaty,” Here 1s an unequivocal relmquishinent of the right of 
Georgia to inake war upon or treat with the Indians. And what 
is the mght whieh it is said devolved upon her, as successor to 
the sovereignty of Great Britan? The mght of a discoverer ; 
that is, a nght, as against others, and without thei interposition, 
to attack, and by force subdue the natives; to make war for the 
purpose of conquest. But Georgia covenants, by our fundament- 
al compact, not to engage in war for that or any other purpose ; 
to attack no nation or political community. 

The United States have the sole yeu of making peace: this 
can be done only by treaty, At Hopewell, in 1785, we made a 
treaty of peace. Open war had raged between the United States 
and the Cherokees up to that time. They had been the allies of 
Great Britain, but_never had been ours, or in avy manner con- 
tracted with us. Was not that treaty rightfully made and obli- 
gatory ? 

At Holston, in 1791, we made a treaty of peace and Sriendship— 
It is so denominated on the face of it. It was the termination of 
an actually existing war: of this there is no doubt, The Chair- 
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man of the Committee of Indian Afiaiis, in his written opinion of 
1824, states the fact, that war wastaging. ‘The gentleman fiom 
Georgia says, that his State applied to the Uimited States for aid 
and protection in that war. ‘Lhe report of the Committee of In- 
dian Affairs now before us declares, that the Cherokees waged 
War agamst the citizens of the Umted States. At [olston we 
then undeniably made a treaty of’ peace to termmiate an existing 
war. The authority was eamess and eaclusive. Are not the 
United States bound ? Wall they not abide hy it ? 

The Ist Article is—* There shall be perpetual peace and _friend- 
ship between all the citizens ot the United States or America, and 
all the individuals composmg the whole Cheiokee nation of In- 
dians.”’ 

“ Article 7th—The Umled States solemnly guaranty to the Cher- 
okee nation all their lands not hercby ceded.” 

“ Arnele 15th—All anmosines toi past grievances shall hence- 
forth cease, and the contracting partics will carry the foregoing 
treaty into full execution with all good faith and sincerity.” 

The question now 1s, Shall we eany these articles into effect 
with any good faith or smeenty ? 

Will rt be pietended, that tlhe Umted States might make peace, 
but had no anthoity to msert sich stipulations as those 1 have 
quoted? Sir, the substance of these articles is of the essence 
of a tieaty of peace. In every contract, each party recognises 
the separate existence of the other; imd a treaty of peace—not 
a truce, not an arnustice, not a teniporary cessation of hostili- 
lies, bit a treaty of peace, in its nature a pennanent, enduring 
contraet—must Jind each party to respect the existence of the 
other, and neve to assail or attempt its destruction—imust obligate 
each to permit the other to continue that existence, upon its own 
territory, withont stterk or violence, ‘Po atiempt to expel them 
by force, or subjugate or destioy their separate being, ts a viola- 
tion of the eompact of peace, and a renewal of the war. In ter- 
minating hostilties, therefore, Jy ther undoubted constitutional 
power, the United States, not only nghttully, but of necessity, 
enibraced such terms as these. 

But this 1s not all. The Constitution proceeds still further, and 
gives to tle Umted States the general ight to make treaties, not 
merely of peace, but all others. TIus power is not only clearly 
und positively conferred on the Umon, but expressly mbibited to 
its severul members. It has been repeatedly and contmually ex- 
erciscd im relanon to the Indian tribes within the United States, 
and that by the acquiescence and assent of Georgia herself, 

1 know it s said Georgia protested; and this has been repeated 
and imsisted upon m every vanety of form, as applieable to both 
the treaties, and all the questions which have been presented. 
Let us examine: é ; 

The first alleged protest was in Feb., 1786, prior to the tieaty 
of Holston. It is the report of a commuttee, accepted by the 
House of Representatives only. Tle olyections urged therein ap- 
ply exclusively to the treaty of Hopewell, and must have rested 
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only on the ground of the reseryation, before mentioned, i one 
of the Articles of Confederation, and which was omitted in the 
Constitution. 

The next protest was in Feb., 1797. It makes no objection 
whatever to the treaty of Holston, and thereby imphed!y approves 
and assents to it. It protests agamst two treaties with the Creeks 
niade at New York and Coleraine, and thie intercourse law of the 
Umted States. The grounds of objection insisted on are, that the 
intercourse law places the anilitary above the civil authonty, 
prohibits pursuit and ietaliation for Indian outrages ; and that the 
Creeks, by the treaty of Galphinton, mm 1785, confirmed by a sub- 
sequent treaty ut Shouldeabone, had subnutted themselves to 
Georgia, and become meinbers of the State, and ceded to her a 
tract of land, which had been actually organized into a county by the 
name of Tallassee, And the State protests, because the treaty 
of New York, m 1790, after the said ccssion beimg acted on con- 
stitntionally erected and laid out in a county, and the lands ap- 
propriated, dzi sever, cul, and lop of the land so ceded befoie the 
power of the federal Constitution existed, aud rx. Post Facto de- 
clared they were vestccl in, and belonging to, the Creek nation of 
Indians; and because the said intercourse law and treaty of 
Coleraine have confirmed the same.” 

Their complunt is, substantially, that the Umted States had 
taken from Georgia lands which hac “been duly ceded, fairly 
yaid for, and legally and constitutionally luid out mto a county.” 
In conclusion, they “inost fervently solic:t a revision of the in- 
tercourse Jaw and the New York and Coleraine treaties, and re- 
quiring a confirniation of the county of Tallassce to the State.” 
And “they most earnestly solicit ‘he assistance of the United States 
to attain the cession of land the treaty of Colerame, they trust, was 
intended to establish.” ‘These protestations insist that the treaties 
of Galphinton and Shouldeibone were valid by reason of the be-~ 
fore-named reservation in the Articles of Confedciation ; but no 
where deny, and by impheation admit, the general right of the 
United States to imake treaties with the fndian tribes, and guar- 
anty to them the possession of their Jands. 

They do not breathe a whisper of objection to the treaty of 
Holston, of 1791, or to any of the powers involved in making it, 
but acquiesce therein. 

In February, 1796, by an act of her Legislature, to which 1 
shall hereafter rec, Geoigia expressly declared, that the United 
States had the right to make treaties with the Indians—a nght 
which they have continually exercised, and which she has never 
questioned, unul this recent controversy arose. Not less than 
fourtecn treaties have been entered into with this same Clicrokee 
nation since the adoption, of the Constitution ; in 1791, 1792 and 
1794, by general Washington ; in 1798, by Mr. Adains; one in 
1804, two in 1805, one in 1806, and one in 1807, by Mr. Jeffer- 
son; three in 1816, by Mr. Madison; one in 1817, by Mr. Mon- 
roe—general Jackson being the negotiator; and one in 1819 by 
the same President—Mr. Calhoun being the negotiator. 
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By more than half these treaties, large cessions of Jand were 
obtained, boundanes defined, and the 1emaming terntory, and the 
protection of the United States, agai and again guarantied to the 
Indians, 

Shall Georgia now be pernutted to deny their validity? If a 
man, secing another im the aet of making a deed of Ins land to z 
third person, shal) stand by im silence, until the conveyance is 
completed, and the grantee has parted with his money, paid the 
consideration, would any Chancellor, that ever sat ma Court of 
Equity, permit that man to reelaim Ins pioperty, and thus con- 
summiate a frand on the fair purchaser? Lut suppose that he 
shall not only thus witness the eonveyanee perfected and the 
money pard, but mnself 1¢ceive the consideration: ean he, with 
the fimts of the contract in Ins pocket, lay his hand upon the 
property, and wrest it from the innocent grantee? Georgia not 
only acquieseed, but actually 1ecerved lands ceded by the Inchans, 
and for whieh they obtained our promise of protection. I have 
m my hand some of her laws disposmy ef the acquisitions,— 

The title of one 1s, “An act to dispose of and distnbute the 
cession of land obtained from the Creck and Cherokee nanons of 
Indians by the United States, in the sevcral treatics of 10 An- 
gust, 1811; 8 July, 1817; and 22 January, 1818.” 

Aud of another, “An act to dispose at’ the teritory lately ae- 
uired of the Cherokee Tiudians, by a tieaty held by the Ilonorable 
ohn C. Calhoun, at the city of Washington, on the 27th day of 

February, 1819.” There are others of simular tenor. 

And now, 1etaming these acqmsitons, holding the proceeds of 
these treaties in her hands, she declares that they are not valid ; 
thus, at the saine moment, nding the Indians by their stipula- 
tions, and denying thei the benefit of ours. 

She has not only thus declured the right of the United States 
to make treaties, and assented to them when made, but has 1e- 
peatedly urged that they should be entered sito for the purpose 
of obtaming further ueqmsitions for her benefit; and, even as late 
as the year 1825, contended that the tieaty of the Indian Springs 
with the Cieeks was obhgatory, and should be earned into effect. 

And it was not until the Judians had finnly refused to assent to 
further cessions, and it was perceived that no more lands could be 
acquired hy negotiation, that the doctrme arose, which denies to 
the United States the right to make these eompacte. 

Mr. President: What have the Senate heard to obviate the foree 
of the faets and arguments whicli I have adduced? What an- 
swers have heen given? JT will adveit to them all. 

And fimt, as to the acts and acqmeseence of Georgia, we have the 
reply in the 1eport of the commuttce, that as she protested against 
the treaty of Hopewell, made in 1785, “io inference can be drawn 
to her disadvantage, from her silence, o1 from any thing she may 
have sail in relation to any subsequent treaty, because, mm each of 
them, a change was made, by which a portion of her tenitory and 
junsdiction was restored to her, and thns her condition rendered 
better,” &c. Who docs not perceive that, under this form of 
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vords of restoring—what she never possessed ; ut which belong- 
'd to the Cherokees, before she had a being—the substantial, real 
‘ause of her assent is alleged to be tle benefits which ske received! 
Ves, Sir; she did receive the fruits of these solemn contracts; by 
he estab.ishing of peace and additions to her territories, 1n i Wey le 
vy the cessions of 1798, 1804, 1805, 1806, 1807, 1816, 1817, and 1819. 
{nd shall we be told that, because it was for her interest to be 
ilefit, because she was receiving the consideration of the compacts, 
herefore she now, after 20 years’ asvent, is under no obligation to 
thide by them! 

The Hon. Chairman, in his opening speech, assigned several 
easons why the United States could not constitutionally form such 
reaties. The first was, that “the creature could not possess power 
o destroy its creator.’ This expression is calculated to mislead 
he judgment, because it refers the mind at once to the relation in 
which we frail and feeble mortals stand to our Omnipotent Maker; 
ind it would seem to be just as truce to say—the creature cannot 
limimish the power of its creator. The gentleman applies it to 
he geneial government, as the work of the several States. Is it 
rue that it cannot—that it does not, take any power from its 
several members? The argument is, that if the Uinon can secure 
o the Indians any portion of ihe: territory by treaty, it niay cede 
uvay a whole State. ‘This would, indeed, as the gentleman must 
idmit, be a gross and palpable abuse of authanty. His reasoning, 
hen, must be, that the United States cannot possess any power 
which, by perversion, may be exerted to the destiuction of one 
of its members. Can they, then, make any treaty with a foreign 
ration? If so, there is the sume danger of wiongfully transfernng 
1 State. Can they make war? It would be the readiest means 
of lopping off a inember hy leaving it defenceless. Can they or- 
zanize, discipline, and call forth the militia, and control the whole 
ohysical strength of the nation? Suir, these ale powers expressly 
nserted in the Consuuition, and they are not to be argued out of 
it, by‘apprehensions of extravagant possible abuses, 

The general government was formed by the States—and_ the- 
sreature, says the genucman, sannot have power to destroy any one 
of its creatois, ‘The stute governments, Sir, were formed hy in- 
dividuals. If any of these should be guilty of a eapital offence, 
might he not say, in the language of the Chairman, You cannot 
take my life; it 1s impossible, in the nature of things, that the 
creature can have power to destroy one of sts creatois. 

Again: It is argued that the existence of an Indian conmmunity 
within the chartered limits of a State is inconsistent with “a re- 
publican form of government,” as guarantied, by the Consntution, 
to every State. 

This argument las been much relied on. It was advanced by 
the Secretary of War, repeated by the Committee, and reiterated in 
the speech of the Chairman. If this be so, Mr. President, a most 
unexpected result follows ; it is—that Georgia has never yet had a 
republican form of government—for there lias never been a mo- 
ment when such tribes did not exist withm her borders. At the 
time of the adoption of the Constitution, this same Cherokee na- 


44 MR, SPRAGUE’S SPLECH. 


tion was Much moe numerous, and held sway over a much wider 
region, than at the present time. Nay, the Constitution itself con- 
firms the pre-existing treaty of Hopewell, which recognised and 
guarantied tho separate existence of the inbe; and which is pow 
contended to be meompatble with that fundamental compact. Is 
the existence ofa body pohtic, which the Legmlatuie cannot de- 
stroy, necessanly incompatible with a republican fonn of govern- 
ment? How ts it with Dartmouth College, in New Uampshiie, 
or the chartered erties of othe: States ? 

Another pi oposition cle:rved fiom the same elevated source, and 
urged with equal vehemence here, is that these tleatics cannot be 
valid, because the Constitution declares that “no new State shall 
he formed o1 ciected within the jurisdiction of any other State, 
without the consent of the Legislatuie” thereof. 

Sir, no one proposes to create a new State, but to continue an 
old tnbe, or State, 1f you so please to denominate it. It is to keep 
faith with a political conimunity more ancient than Georgia her- 
self; it 13 to preserve, not to form anew. Here, again, I would ob- 
serve, that this nation of Cherokees was as much a State at the 
time of the adoption of the Constitution as now, and had niueh 
greate: powei, and more extensive donmnion ; and that the treaty 
of Hopewell, which, this aigument insists, formed a new State 
sinee the Consiitution, and m violation thereot; was made two 
years betore its adoption, and was confirmed and saneuoned by it. 

We are neat told, that the Constitution recognises the right of 
the respective State legislatures to extend their laws over, and 
annihilate these communities, by that clause in the first article, 
which provides that an enttime)ation of inhabitauts as a hasis of 
represcutation shall le made, “excluding Indians not taxved.” 

Tlus provision undoubtedly implies, that there could be mdivid- 
ual Indians subject to taxation, and therefore to be counted ; it 
also expressly declares that there might be those within a State 
“not taxed.” 

There may have been, nay, there were, m some of the States, 
individual natives voluntarily residang within the white settlements, 
separate from any tribe, aud freely subyectug themselycs to the 
local Jaws. There were those, too, whose nation, as a body, had 
disappeared , wad liccause these persons had, of their own accord, 
thus sought the State jurisdiction, does it follow that it could be 
estended over Iidian nations, who had always resisted at, and 
with whom, at the inoment this clause was wiitten, and the Cou- 
stitution formed, che Umted States had a treaty guarantying them 
against such taxation, and every other exeicise of State anthority 
over them? By what muaginable process could these words,, 
“Indians not taxed,” produce the magical effect of annulling the 
treaty of Hopewell, then eaisting in full force ? 

Let us substitute the word aliens for Indians. The clause 
would then cachile “aliens not taxed.” Will it be contended 
that foreigners extstig as a nation, with whom we had treaties, 
as such, would be sulyect to the laws of a State? Would it not 
apply exclusively to the ahens who had separated themselves 
from their nation, and mingled with our citizens ? 
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Ag a last resort, and to me, Mr. President, it seems a desperate 
me, it has heen earnestly contended by the gentlemen from 
Tennessee, Alabama, and Georgia, (Messrs. White, McKinley, and 
*orsyth,) that we cannot constttutonally make any tieaty with 
my Indian nation within the Uited States—that the express 
sower to make “treaties” does not embrace compacts or agree- 
nents with such conununities. 

Wherever, Sir, the relation of peace and war can exist, the 
Jnited States must, of necessity, possess the nght to make a treaty 
if peace. That this relation may exist with these native tnbes 
1a8 Never yet been doubted, and will not at this day be questioned. 
Yo one will have the assurance, 1n the face of all lnstory, in de- 
iance of what 1s known by the whole wanld, to declare that our 
‘ontests with the abongimal uations are on their part msurrecuons, 
ebellious, subjecting them to be tried ad executed as traitors. 
Che Secretary of War will not say so, for he told the Cherokees, 
n Apri last, “Your people were at enuuty with the United States, 
ind waged a war upon our froutier settlements; a durable peace 
vas not entered into with you until 1791.” The Committee and 
ts Chainnan (Mr. White) will not tell us so, for thew report, ac- 
sampanying this bill, declares that the Cherokees waged a war 
iainst the citizens of these States, prior to the treaty of Holston, 
n 1791. Rebellion!—by those who never owed allegiance, and 
vith whom, ever since our national existence, we have either had 
pen war or subsisting treaties ! 

But, inedpendent of this power of peace and war, wliy does not 
he general authonty to make treaties embrace those with the 
ndians ? Geutlemen content themselves with a positive and ear- 
1est denial. u 

The word treaties say they, in the Constitution, does not mean 
ormpacts er contracts wih Indian tribes. Why not? Did not 
hose who formed and adopted the Constitution so understand it? 
Co answer this question, we must ascertain how that word was 
ised, und what were the ideas attached to it at the tnne, and an- 
erlor to its wsertion in that instument. This rule of construc- 
ton 1s the foundation of all science. When any term is used by 
mt author, it is undeistoad to cay with it the ideas which he 
las previously affixed to it, that he denotes by 1t what he always 
as done. «Hence, in the science of law, when the student has 
iscertained what a writer means by the words fee simple, or lar- 
eny, if he subsequently finds those woids used by te same au- 
hor, he attaches to thein the same meauneg. 

These contracts with aboriginal communities have been denom- 
nated treaties from the first settlement of this country. It has 
vee their peculiar and appropmate name, without even an alias 
lictus. Great Britain made dreaties with the Indians; the several 
olonies formed inany, and gave them the same appellation. The 
Jontinental Congress, fiom the tune it first assembled, until it was 
nerged in the present national government, uniformly called them 
reates. ‘They did so in 1775, 1776, 1778, 1783, 1784, 1785, 1786, 
1787, 1788, and even to the day of the formation and adoption of 
the Constitution. We find them repeatedly and particularly men- 
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tuned in July, August and October, 1787; the Constitution being 
formed in September of the sane year. 

Nor is this all. In the arucles of Confederation, power was 
given to make tieaves. Hh had been i1epeutedly ereicised in 
establishing our relations with Indian tnbes; particularly the 
Delawares, the Six Nations, the Cherokees, the Choctaws, the 
Chickasaws, and the Shawnees, and on the first ot September, 
1788, was issued the proclamation of Congress and of” general 
Washington to enforce the treaty of Hopewell. a 

The word treaties, thus invanably known and used, and 
Which had received a practical constriction under the Con- 
federation, was mseited by the same great men in the Consti- 
tunon of the Uinted States. Could any one doubt its meaning ? 
Did Georgia misunderstand it? She had herself made treaties, 
with all the forms of negotianon, through commissioners filly 
empowered, iu 1773, 1733, and 1785. They were so denomi- 
nated by her at the time and ever afterwards. On the 8d of 
August, 1787, a motion was made by Mr. Few, delegate in 
Congiess from Georgia, seconded by Mr. Blount fron: North 
Carolina, to take measures to “expla and confirm all former 
treaties” with the Creek Indians. 

There is as much evidence that this word was intended ta 
embrace conventions with such eomniumties as the Creeks or 
Cherokees, as those with transatlantic nations, such as France | 
and Spam. 

Contemporary exposition has always been deemed of great 
force in settling even the rnost difficult questions of vonstitution- 
al law. Practice and precedent, too, have often been consider- 
ed as decisive authonty. Mr. Madison, who has, with so much 
justice, been denominated the great constitutional lawyer of 
ii3 COUNTY, Grciaea, in a message to Congress, that the ques- | 
tion of the constitutionality of the Bank of the United States 
had been so settled by the sanetion of the different depart- 
ments of the government, that it was no longer to be agitated; , 
and yet only one bank had then been chaitered. It Ins argu- , 
nent had, im that instance, any force, its here uresistible. ‘ 

From the organization of the government down to this very 
session of Congiess, the practice has been unbroken and inva- 
riable. We find these treaties made im 1789, 1790, 1701, 1702, | 
1794, 1795, 1796, 1797, 1798, aud almost, af not quite, every ‘ 
year since. I huye counted no less than one hundred and { 
twenty-four Indian tieaties for med under the present Constitu- 
tion, bemg more than thiee for each year, Jf authonty and 
practice can settle any question, this is at an end. 

In 1700, general Washington delivered a speech to the | 
Seneea Indians, some eatracts from which I will now read: 


I, the President of the United States, by my own mtouth, and by a 
wiitten speech signed with my ownhand,and sealed with the seal of 
the United States, speak to the Seneca nation, 

The general government only has the power to treat with the In- 
dian nations, and any treaty formed and held without its authority wall 
not be binding 
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Here, then, 1s the security for the remainder of your lands. No State 
nor person can purchase your lands, unless at some public treaty held 
under the authority of the United States. The geneial government 
will never consent to your being defrauded; but it will protect you in 
all your just rights. 

Hear well, and let itebe heard by every person in your nation, that 
the President of the United States declares, that the general govein- 
ment considers itself bound to protect you in all the lands secured to 
you by the treaty of Foit Stanwix, the 22d of October, 1781, excepting 
such parts as you may since have fanly sold to persons pioperly au- 
tho1zed to purchase of you 

Again— 

But your great object seems to be the security of your remaining 
lands, and [ have therefoie upon this point meant to be sufficiently 
strong and clear. , 

That in futuse you cannot be defrauded of your lands. That you 
possess ‘he right ta sell. and the iight of refusing to sell, your lands. 

That therefore the sale of your jands in futuie will depend entirely 
upon yourselves 

But that, when you may find it for your intcrest (o sell any parts of 
your lands, the United States must be present by their agent, and 
wil be your seciniiy, that you shall not be defrauded in the bargain 
you shall make. 

You now know that all the lands secured to you by the treaty of 
Vort Stanwix, excepting such paits a3 you may since have fairly sold, 
are yours, and that only your own acts can convey them away. Speak 
therefoie your wishes on the subject of tilling the ground. The Uni- 
ted States will be happy to affoid you every assistance in the only 
business which will add to your numbers and happiness. 

The United States will be true and faithful to ther engagements. 


Given at Philadelphia, 29th December, 1790, 
GEORGE WASHINGTON. 


Sd 


By the President : 
Tuomas JEFFERSON. 
By command of the President of 
the United States of Ameuica: 
H. Knox, Secretary for the Department of ¥Var. 


“The Umited States will be true and faithful to their engage- 
ments.” Sueli was the solemn declaration of the father of his 
eountry, in the infancy of this repubhe. Heaven grant that 
his sacred promises inay be kept, and lus confident predietion 
verified. The question is now before us. No sophistry ean 
evade, no ingenuity ean elude it. Will “the United States be 
true au faithful to their eugagements,” or false and treaehe- 
rous: 

The Cherokees present this solemn interrogatory, and we 
must return a deliberate response. It seems alinost as if their 
ease hod been formed for the purpose of determining whether 
it be possible to bind this nation by its plighted faith. 

I have already referred to our repeated engagements by the 
sages of the revoluuon, in the Congtess of 1785; by Washiung- 
ton and the constellation of brillant names around him, in 
(1791, 1792, and 1794; by the elder Adams and his eabinet in 
1798; by Mr. Jefferson, in four suecessive treaties, in 1804, 
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1805, 1806, and 1807; by Mr. Madison, in several formed in- 
1816; by Mr. Monroe, in 1017, general Jackson himself sub-_ 
seribing it with his own laud us commissioner; and by another 
in Ish, to whieh Mr. Calhoun affixed his name, as negotiator. | 
All these treaties w ere ratified by the Senate, and suretioned | 
by every department of the government. 
In 1704, that vreatest and “best ofinen, whose name we pro- > 
fess so pnuch to venerate, and which should be, of all others, 
the highest authority to this Senate and to the nation, delivered: 
a speech to the Chiefs and Warriors of the Curroxee nation, 
in which, speaking of the lands upon Cumberland, he Says 
“These have been confirmed by two treaties of Hopewell; ins 
1755, and Holston, in 1791." Aguin—* The weaties whieh have: 
been. wade cammot be altered. The boundaries which have: 
been mentioned must be marked aud established, so that no> 
dispute shall happen, nor anny w hite people cross over them.” : 
dn 1705, the governor of Tennessee, upon whieh State it is’ 
now asserted these treaties are not obligatory, wrote a letter to. 
President Washington, in order to “prevent infractions of. 
thein,” by encroachments upon the lands of the Indians. And - 
as lare as 1824, the gentleman trom 'Tennessce, who reported 
this bill, (My. W hite,) gave an able and elaborate opinion in 
writhhg, in Which he strenuously asserts and manitains $e 
validity, and the rights of the Indians. He says, 


*“The Cherokees are to be considered as a nation, a vats 
having a country distinctly marked out, and set apart for their use 5” é 
that their interest is as pormanent and fixed in it as the pledge and | 
the faith of the United States ean make it; imasmueh as they have_ 
solemnly guarantied it totheim asa nation, without any limitation of 
time.” 


. 
E 
: 


With reference to the ueaty of Holston, he says, they are” 


“to he viewed as a nation possessing all the powers of other 
independent nations, which are not expressly, or by necessary 
implication, surrendered up by that treaty.” “And again, “they 
have not surrendered the power of making wttnicipal regrla- : 
tions for their owu internal government.” 

But now that we, the United States, are called upon to “hel 
true and faithful to these eugagements,” itis coutended that 
they are uot obligatory ; and, i Porder to sustain that position, © 
it is insisted that the Constitution gives no power to make trea-~ 
ties with Lidian nations, eae ‘the United States, although = 
every Presidem of the United States, and the members of his) 
cabinet t, every adininistraien and all the great mien by whom. i 
it was surrounded and sustained, have formed and established 
such Indian treaties. | 

Every Senate of the United States, and, FT helieve, every | 
member of every Senate, have ratified ‘and confir med such In-| 
dian treaties. Every [House of Representatives of the United | 
States, and, 1 believe, every member thereof, have affirmed and | 
sancuoned them, by passing laws for their due execution, pay~! 
ing fron: year to year the annuities secured by them, and 
making appropriations to enable tye President to form other | 


MR. SPRAGUE’S SPELCH. 49 


treaties. At this very session, the Senate has ratified new 
treaties ; and, during the present month, we have made an ap- 
propriation to enable the President to form another, with the 
tribes in Indiana. While that bill was under discussion, an 
amendment was proposed, prolubiting the use of any part of 
the moncy therein granted, in secret prevents to the Clieis; and 
it was insisted by the gentlemen from Tennessee, Louisiana, 
and I{nois, (Messrs. Grundy, Livingston, and Kane,) that such 
a proviso, meiely restricting the use of money wlucl: Congress 
was granting, would trench upon the high, imdependent, con- 
stitutional power of the President in negotiating treaties. Nay, 
the second section of the bill now under consideration, provides 
for the removal of “any tribe or nation of Indians, now resid- 
ing within the limits of any of the States or teiitories, and 
with which the United States have existing treaties,”—and yet 
we are told, by the chairman, that such treaties cannot exist— 
that they arc no treaties. 

It is in effect asserted, that every President and every Senate 
have been guilty of usurpation in extending the tieaty-making 
power beyond its legitimate objects; for if these contracts are 
not treaties, within the true ineaning of the Consutution, they 
could be made only by the authority of Congress. But the 
President and Senate alone—the treaty-making }owei—have 
always negotiated them, ratified them, and by proclamation an- 
nounced them to the nation, as the supreine law of the land. 
Every State legislature, and the whole people, have heard 
these annunciations, and looked on, during all these proceed- 
ings, in silent aequiescence. 

Even in 1798, when all the acts of the general govermnent, 
and particularly those of the executave, were scrutimzed with 
the utmost rigor, 1t was never suggested, even in Virginia, 
where the discussions were most animated, that there had, in 
this respect, been any inegularity. But now, upon the pres- 
sure of an exigency, it is discovered, for the first time, that all 
has been wrong. The present occasion has brought with it 
new and peculiar lights, by which gentlemen now perceive 
what was in the minds and intentions of the frameis of the 
Constitution, better than they did themselves. They wee igno- 
rant of their own work. The venerated fathers of the repub- 
lic, and all the high and honored names, who have presided 
over its destinics, have been involved in deep darkness, and 
wandered in gross error ! 

T have thus, M1. President, endeavored to present my views 
with respect to the claims of the State of Georgia. Whether 
we regard original principles of international law as applicable 
a the right of discovery—or the express powers conferred by 
‘he Articles of Confederation—or the confirmation of pre-exist- 
ng treaties, by the adoption of the Constitution—or the au- 
hority vested by that instrument in the general government, 
ind the renunciation of powers by particular States—the inva- 
fable practice and usage of the Union, and the, acts, acquies- 
“ence, pee Georgia herself—it is manifest that we 
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are honnd to perform our engagements to the Indians, and are 
under no ineoinpatible and paramount obligations to that State. 

But let us now, tor the sake of the arguinent, make the vio- 
Jent supposition, that the pretensions of Georgia are well found- 
ed, and that the United States cannot rightfully fulfil their 
slipulations as against her. In iat ease, the States cf Alaba- 
ma aud Mississippi would stand en very different ground. 
Their claims have beca niingled and blended with those of the 
elder sister, as if they were precisely the same; and hers have 
been put forward as the only sabjects of diseussion, when, in 
truth, there isa bread line of distinetion, whieh ought to be 
marked and remembered, For the sake of distinctness and 
brevity, I shall speak of Alabama alone. 

Ttis coneeded en all hands, as a fundamental proposition, 
that the United States are hound to fulfil their engagements to 
the Cherokees specifieally, exeept When prevented by ineom- 
patible obligations, prior in poind of lime. 

Now, Sir, the State of Alabania did net exist until the year 
1819; when she voluntarily eame into the Union after the fif- 
teen treaties witli this nation had bee previously established 
and proclaimed as the supreine law of the land. 

But it is suid that Alabama wes fonned frein territory anee , 
belonging to Georgia, and suceceded to all her nights. With-: 
out stopping to exauiine the iiliculties attending suel a sup- 
posed trausuussicn of a right to resisi treaties, it 1s suffeients 
to say, that, by the compact of 1862, Gcorgin coded to the Uni- | 
ted States all her “night, title, and claim?” “to the jurisdiction | 
and sei}? of all the territory now constituting Alabama and! 
Mississippi. "The whole right ef Georgia, whatever it was, | 


g 


thus became vested in the general goverument, and so remam-) 
ed until 1830; during which time not less than eight of these! 
treaties were made. Who could then contest their validity ?) 
Are our treaties valid with the notions in Florida, Arkansas 


tribes within the bouuderies of the United States, even be-§ 


= 


so, we are legally constrained by our promises to the Indians. 
of Alabama, made before the existenee of that State, : 

But this is not all. Stil another insuperahle diffieulty pre-. 
sents itself to her clanns to legislate over and destroy the In- 
dian nations. ' 

The follawing Article is a part of the fundamental law 1) 
which Atabama owes her being, and without whieh she can- 
not exist: 


2 
e 


The utmost geod faith shall always be observed towards the A 
dians; their lands and property shall never be taken from them with; 
out their conseat; and jn their property, righis, and Uberty, they 
never shall he deaded or disturbed, untess in just and lawful wary 
authorized by Congress; but laws founded injustice and humanity 
shall, from tine io time, be made, for preventing wrongs bein g do 
to them, anid for preserving peace and friendship with then. 
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This was ouginally a part of the 4th Article of the Ordinance 

respecting the esis Yerntory, and was, by express ret- 

sreuce, incorporated into the Ist Article of the Compact of 1802, 
‘) nce . 

and made a tundamental and perpetual conditon m the Act of 

Congress which provided for the admission of Alabama. 

What 18 the answer to all this? We have it from the gentle- 
nan from Alabama (Mr. M’Kinley). The compact of 1802, says 
ae, Was uncolistitutional ; Georgia could not trausfer to the Unit- 
2d States either soil or jurisdiction. 

If tus be so, the first consequence is, that the dispute between 
hat State and the gencial government, respecting the ownership 
of the crown lands obtanied by conquest, which that compact 
was supposed to have happily put to rest forever, by mutual and 
‘eciprocal cessions, could never he settled ! 

In the next place—that the coninned powers of the State and 

of the Union cannot do that, under the Consntution, which the 
nembeis individually might have done without the Constitution. 
[tas an attribute of complete sovereignty to be able to convey and 
‘eccive terrntory. It is msisted that this attribute, as between the 
States, is annillated—although all powers not granted are re- 
erved to the members. I will not say that such an eficet could 
10t be produced by the Constitution ; but it is at least so extreme- 
y improbable, that those who contend for it, in any particular in- 
stance, should be :equnied to show it clearly, which has not been 
lone. 
* Jt is insisted by the gentleman, that no State can he subject to 
he restrammg condition of the Ordinance referred to, because it 
8 inconsistent with her constitutional equality with the other 
nembeis of the Union. 

That Ordmance was established in July, 1787. It declares 
hat “The following articles shall be considcied as articles of 
compact between the original States and the pcople and States 
f said territory, and forever 1cmam mnalterable, unless by com- 
non consent.” Then succeeds an article embracing the clause 
xefore read, and which was incorporated into the compact of 1802. 
Phe Ordinance subsequently declares, that “The said terrtory, 
nd the States which may be formed therein, shall forever remain 
‘part of tlns confederacy.” 

This Ordmance and all its povisions were affiumed and estab- 
ished hy the adoption of the Constitution, and thus that instru- 
nent itself conteinplated that all the States, to be thercafter form- 
d northwest of the Chio, should be forever subject to those 
onditions 5 by which it 1s now contended, no one could ever be 
onstitutionally restiained ! 

Tt is insisted by the gentleman fiom Alabama,(Mr. M’Kinley,) 
iat Georgia could not transfer soil and jumsdictron to the United 
tates ; that the compact of 1802, attempting to do so, was uncon- 
uitutional and void; and that the tract of country, which it was 
eee to convey, remained a part of that State until the year 

If the gentleman’s doctrine is correct, this tract of country re- 
iains a pait of Georgia still, she having never conveyed it, 
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Another consequence, Mr. President, would flow from this 
doctrine, which 1 should exceedingly deplore ; it is, Sir, that Ala- 
bama is nat a member of this Union! By the Constitution, no new 
State can be formed or admitted ato the Union within the lumuts 
ofan old one, without the consent of the latter. Now, Sir, Geor- 
gia has never consented to the adimssion of Alabama, except by 
the tiansfer of soil and jurisdiction by virtue of the compact of 
1802. If that conveyance was inoperative, no consent has been 
given. Jf that compaet was absolutely void, as the gentleman 
contends, it is a legal mudhty, and he can hold no rights under it. 

Congress, too, Jive never given their consent, except upon the 
basis of the Lind.ig «flieacy of that conypact, and upon the ex- 
press condition that its requisitions should be the tundamental 
few of the new State. But, says the gentleman, Congress had no 
power to pass sucha law. If so, the Act iespecting the admis- 
sion of Alabama was uneonstitutional and void, and neither cie- 
ated nor admutted any new State, 

The mgcenous gentleman has reasoned so profoundly upon 
constitutional law, that he has argned hiniself and his colleague 
out of then seats in this Senate '—Now, Sir, against this I most 
seriously protest—they cannot be spared—we necd the ad of 
thei talents and ex perience. 

How will the gentleman eseape from the consequences which 
I have deduecd? Will he contend that the compact and the law 
were valid and not vald at the same tine? That they conferred 
rights, but could not impose obligations upon his State? Even 
if such an extraoidmaiy position were assumed, how would it 
affect the present question? If he can infuse any degree of vital- 
ity into that which vas dead before ins bith, if he can make that 
compact efficacious as the consent of Georgia to Alabama’s be- 
coinmg a State, would it not also be effectual as hea consent that 
the United States should exercise jurisdiction over the territory, 
so far as to niake treaties with the Judian tribes? If, then, the 
gentleman will adnut that Georgia assented to any thing, by vir- 
tue of that compact, she consented ta the formation of these trea- 
ties, and thus they were valid by le: authonty before Alabama 
was brought into being. ; 

As a deiucy icsort, the gentleman insists that the tue construc- 
tion of the langnage of the Ordinance gives all the right over the 
Indhans for which his State contends, because the latter clause 
reguires that “laws”—*shall fiom: tine to tune be made for pre- 
venting wrona's beg done to them, and for preserving peace and | 
fiiendship with them ;” that is, laws 1estiaming the whites, our 
own citizens, four encroaching upon the natives, and thereby en- , 
dangering the pe'ilic tranquillity, | 

Tt Mame or New York should pass laws for “pieventmg | 
wrongs bene cone to” the Canadians, “and for preserving peace 
and fiiendstup with them”’—would that give jmisdiction over the 
Bntish piosinecs? But let us read the whole clause, the true 
constiuetion of which conters ths nuliinited power. 

«The utmost good faith shall always be observed toward the 
Indians ;” which incans that we may violate all our engage- 
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ments at pleasure !—“thceir lands and property shall never be 
taken from them without their consent ,” that is, both may be 
taken by violence against their utmost resistance !—‘in their 
property, rights, ancl bert, they shall never be invaded or dis- 
urbed, unless iv just and lawful wars authonzed by Congress ;” 
here shall be laws for “ preventing wrongs being done to them 
ind for preserving peace and frmendship with them ;” the true 
construction of all which 1s—that a State may make war upon 
hem at pleasure—deprive them of their lands—and annihilate 
heir nation! ‘I'o such arguments are gentlenicn of great ability 
sompelled to resort! I disintss this topic, and proceed to another. 

The nights of the natives, both natuial and conventional, have 
ech strenuously dened. What right, it is asked, have the In- 
lians to the lands they occupy ? [ ask, in ,eply, What right have 
he English or the !uench, the Spaniards or tbe Itussians, to the 
sountries they mhabit ? 

But it is insisted that the originai claim of tlic natives has heen, 
levested by the superior nght of piscovery. 

I have already shown, that this gives no ground of claim as 
‘gainst the discovered ; that it 1s a mutual understanding or con- 
rentional arrangement entered into by the uations of Europe, 
imongst themselves, to define and regulate their respective claims, 
is discoverers, in order to prevent interference and contests with 
‘ach other; all agreeimg, that the sovereign who should first find 
i new country should be left without interference from them, to 
lea] with it and its inhabitants, according to his ability and his 
onscience. 

But we are told, that grants from the king are the highest title, 
nd have always been relied upon as such. ‘lrue—as against 
ither grantees tiom the crown, or against the government itself’;, 
jut not as to the natives, If such a title gives any just claim as 
gainst them, then they are bound to yield to it; for to every 
ight appeitais a corresponding obligation. 

Were the aborigines bound to yield to such pretensions? Sup-, 
rose that, more than two centuries ago, when, in unbroken 
trength, they held resistless sway over this whole western world, 

royal patentee, with his handful of followers, just landed on, 
hese shores, should have found himself in the midst of a power- 
ul Indian nation, The council fre is lighted up, and sachems 
nd warriors are assembled aound it. Ie presents himself, and 
ays to them-— 

“This country is no longer yours. You must leave the forests 
vhere you hunt, and the valleys where you hive. All the land 
vhich you can see from the highest mountain is mine. It has 
iecn given me by the king of the white men across the waters. 
lero is his grant—how can you resist so fair a title >” 

If they deigncd any other reply than the war-whoop, their 
hief might say— : ¢ ‘ 

“The Grear Spirit, who causeth the trees to rise from the 
round toward the heavens, and maketh the rivers to descend 
om ihe asian to the valleys—who created the earth itself, 
nd, made bo ue red man and the white man to dwell) thereon— 


54 MR. SPRAGUE’S SPEECH. 


gave this land to us and to our ancestors. You say you have a 

t from your kmg beyond the waters—we have a grant from 
the King of kings, who reigns in heaven—by this title our fathers 
have held it fer uncounted generations, and by this ttle their sons 
will defend 1.” 

It has been strenuously argued, that the overflowing nations of 
Europe had a just claim to the occupancy of some portion of the 
vacant lands ofthe aborigines for their own subsistence. 

The excessive population of China, and ot Holland, have, at 
this day, the same giound of clam against the United States. 
May they, therefore, wive us even from our cites and villages, 
and take al] our tenitory by foice?—We permit them to come 
and possess, if they submnit to our laws, and pay us for the soil. 
The Indiaus have becn more hberal, having ceded both soil and 
sovereignty to lumd:eds of millions of acres. The Cherokees 
have no moie to spare: they need the residue for themselves. 
Shall] they he permitted to retain it? 

To avoid, as fxr as possible, all questionable mound, I at pres- 
ent contend only that the Inchans have a mght to exist as a com- 
munity, an] to possess some spot of earth upon wlich to sustain 
that existence. That spot is thei native lund. If they have no 
claim there, they have no right auy where. Georgia asserts that 
the lands belong to her—she must, and she will have them—even 
by violence, if other means fail. This 1s a declaration of a right 
to drive the Cherokees from the face of the earth; for if she is 
not bound to permit them to remaim,no nation or people are 
bound to 1eceive them. To that for which I now contend, the 
Indians possess not only a natural, but also a legal and conven- 
tional right. ‘These two giounds of claim have been Llended and 
confounded. 

The nglits which the United States have claimed with respect 
to the territory of the abongines, have been two-fold ; pre-empuve 
and reversionaly—a ight to pmehase, to the exelusion of’ all 
others, and to succeed the natives, should they voluntarily leave 
the county or become eatnict. 

It will at once he perceived, that this is a right to exchnde 
others fiom interlerence, but not to cocice the Indians. It leaves 
to them the perpetual undistibed ocenpancy. ‘They cannot in- 
deed transfer them countiy to otheis—but this does not impair 
their title, althoueh it may duuinish its value im the merket. It 
still belongs to them and their hens forever. Ifa State should, 
by law, prohibit its citizens tom making sale of their lands with- 
out the assent of the executive, would it_destioy every man’s 
title? Nay, the laws do now prevent conveyances to ahcns. 

The nght claimed 18 merely to exclude all others fiom pur- 
chasing of the alougines, It will be divested of much of its ap- 
pearance of harshness toward them by recurring to its oligin. It 
was the primitive agreement or mutual understanding between 
exploring nations, that whichever should first find a new county, ; 
should alone possess the privilege of dealing with the natives ;' 
and upon tins ground the discoverer excluded others fiom be-' 
coming purchasers. We had the mglit of pre-emption. ‘This. 
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agreement trenched not upon the ttle of the aborigines; and as 
to its affecting the value of their lands, by preventing competition 
in the purchase, there would have been 10 purchaser but for the 
diseovery. . 7 ; 

There is no mystery in the international law of discovery. So 
far as it relates to this sulject, it 1s the same as if five or six per- 
sons, being about to gom seareh of sugar Jands in South America, 
should mutually engage that they would not interfere with each 
other in their purchases. Such agreement would do no wrong 
to the ongipal owner. 

The reversionary claim, as it may be denominated—although 
in strictness that cannot revert to another, which always belonged 
to the present possessor—is the necessary consequence of the ex- 
clusion of others fiomn purchasing. It 1s merely anght of succes- 
sion to lands of the Inwans, when they shall have become extinct, 
or have veluntaiily abandoned them by emigration ; as the prop- 
erty of individuais so:ctunes eseheats to the government for the 
want of heirs. 

The nght of the aborigines to the perpetual and exclusive oc- 
cupancy of all their lauds, has been always recognised and affirm- 
ed by the United States. It was respected by Great Britain before 
he revolution ; as appears by the 1oyal proclamution of 1763, in 
waich all persons are commanded “forthwith to remove them- 
sel¥es” froin lands, which, not having heen ceded to or purehased 
by us, are still reserved to the said Indians; and, after reciting that 
individuals had practised fraud upou the natives, forbids private 
persons from miaking purchases, to the end that the Indians nay 
be convinced of our justuce; and provides, that if the said Indians 
should be inclined to dispose of’ the said Jands, “the same shall be 
purchased only for us, im our name, at some public meeting or 
assembly of the said indians, to be held for that purpose.” 

That right was recognised by the Confederation ; as appears by 
the whole tenor of their proceedings; partieulaily their treaties, 
by which they purehased a part and guarantied the remainder ; 
by the report of a Committee in August, 1787, whieh declares that 
the Indians have just clairns to all occupied by and not purchased 
of therm—and the proclamation of Congress in September, 1788 
whieh has beeu already reterred to. : 

That, under oui present Constitution, the rights of the natives 
and the relation in which they stand to the Umted States are such 
as I have desenbed, is clearly wanifested—by the Speech of 
President Washingion to the Senecas in 1790, from wlach I have 
already presented soine extraets—and by the following explicit 
and deliberate letter of Mr. Jefltison, written to the Secretary of 
War in 1791— 


“T am of opinion, that, government should firmly maintain this 
ground . that the Indians have a mght to the occupation of their lands 
independent of the States within whose chartered lines they happen 
tobe; that, until they cede them by treaty, or other transactions 
equivalent to a treaty, no act of a State can give a richt to such 
lands; that neither under the present Constitution, nor the ancient 
Confederation, had any State or persons a right to treat with the 
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Indians, without the consent of the general government; that that 
consent has never been given to any treaty for the cession of the 
lands 1n question , that the government is determined to exert all 2ts 
energy for the patronage und pratcetron of the rights of the Indwns, and 
the preservation of peace between the United States and them; and 
that, if any settlements are made on lands not ceded by them, without 
the previous consent of the United States, the government will think 
itself bound, not only to declare to the Indians that such settlements 
are without the authority or protection of the United Stutes, but to remove 
them also by the publee juice.” 


The same 1s also :nanifest by the intercourse law of 1790, for- 
bidding all encioaelinents, by e:tizens of the Umted States, upon 
the “tenitory belongiig to any tube or nation of Incians—by many 
other Statutes, particularly that of Mareh, 1e¢05—by all the treahes 
of pincliuse and ccssion—dll the laws to cairy them into effect 
and pay the cons\.eration—and ull the acts for enabling the ex- 
ecutive to extinguish Indian titles.” 

The gentleman fiew Georgia (Mr. Forsyth) has referred to the 
correspondence at Ghent to sustum his denial of rights to the In- 
dian tubes. He relied upon the views of the Ameiican com- 
missioueis 11 repelling the claims of the British. As it 18 some- 
times more satisfactory to 1ead for ourselves, than to take the 
construction of otheis. pezmut, me, Sir, to present to you an ex- 
tract froin that correspondence. 


“Under this system the Indians residing within the United States 
are so far independent, that they hve under their own customs, and 
not under the jaws of the United States, that their mghts upon the 
lands where they inhalit, or hunt, are secured to them by boundaries 
defined in anucable treaties between the United States and them- 
selyes, aud when these boundaries are varied, it is also by amicable 
and voluntary treaties, by which they receive from the United States 
ample compensation fo: every mght they have to the lands ceded. 
Such is the ielation between them and the United States. that re- 
lation is nol now created for the first time, noi did if onpinate with 


the treaty of Grenville ” 


And, subsequently, the treaty of Grenville was merely declara- 
tory of the public law—ou piuneiples previously and muversally 
recognised, To this, Sir, was subseibed the names of all our com- 
missioners at Ghicut, ie 

The gentlensu fiom Alabaina, (Mr. M’Kiuley,) to show that the 
natives liad no ttle to the soil, cited the case of Johnson and 
Melutosh, decided hy the Supreme Court of the United States, 
and reported in the 8th of Wheaton, | 

To see how preeisely that case sustains my positions, let me 
read a few very short estracts from the opinion of the court, as 
delivered by Cluet Justice Marshall. Tt declares that the right 
of the United States, or the several States, is subject to the Indian 
right of occupancy; that the original inhabitants are the right- 
fil occupants of thie soil, “ with a legal as well as a just claim to retain 
possession of rt, and to use it according tothetr own discretion.” And 
again, “it has never been contended that the Indian title amounted 
to nothing. Their right of possession has never been questioned.” | 
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Georgia herself has recognised those established rights of the 
natives, and the relation they bea to the general government. — 

By a law, passed in 1796, respectmg the vacant lands within 
ler chartered Inmits, she held the followmg language: “ the terri- 
tory therein inentioned is hcreby declared to be the sole property 
of the State, subject only to the right of treaty of the United States, 
to enadle the State to purchase undcr its pre-empton nght the In- 
dian title to the same.”—A most pregnant act of legislation. It 
expressly admits the Indian title—that the claim of the State is 
only to purchase under its pre-eniption 1ight—that even this she 
could not do, unless enabled by the Umted States—that the United 
States had the nglit of treaty with the Indians; and that the claims 
of Georgia were subject to that mght. 

In the compact of 1862, she stipulated, by reference to an 
Article of the Ordinance betore meutioned, for the mviolabilty of 
the lands, property, rights and lhberty of the Indians, upon te 
territory relmquished ; and recognised their just claim to lands, in 
that which was retained, by the Article winch hinds the United 
States at their own expense,to eatinguish the Indian title there- 
to, as early as it could be done peaceably and upon reasonable 
terms. 

The titles of the Acts which I have read, and several others, 
speak of the lands therein disposed of as “ acquired,” “ obtained,” 
from the “Creek und Cherokee nations,” by the treaties held 
by the United States. 

Even the act of December last contains a plenary admission 
that the lands in question were never before subject to her ju- 
risdiction, A part of the title is “to extend the laws of this State 
over”—*the territory now occupied by the Cherokees.” The 
6th section expressly extends the laws of the State over the same 
and the inhabitants thereof. Sir, does not the legislation of 
every State, of itself, operate upon all the country within its 
jurisdiction? The laws of Georgia were not before limited to 
any parts of the State; they were general—they covered the 
whole; and are now—eztended over the residue ! 

We have heard a great deal in this debate of the right of 
conquesT; and are told that :t is always recognised as valid by 
the jitdicial tribunals. 

True, Sir, by those of the conqueror. Wow ean they do other- 
wise? Suppose that Congress should now declare a war for 
the sole purpose cf wresting Canada from Great Britain, and 
should succeed ; could our own courts question this exercise of 
political power, and refuse to sustain our jurisdiction over the 
country, howeyer imquitous the acquisition? And if in this 
governinent, wliere the political sovereign is under the restraints 
of the Constitution, the courts cannot interfere, how could they 
in Europe, where this doctrine had its origin? There the legis- 
Jative and political powers are unlimited. Even in England, 
the parliament is legally omnipotent; and who ever heard of a 
judicial court undertaking to annul any of its enactments? 

Whatever may be the acquiescence of other nations in the 
exercise of power by a conqueror, it is no ground of just claim 
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as against the conquered.—Thiey surely are not bound to submit, 
if pew means of resistance ean be found. 

To give to conquent—to mere force —the name of right, is to 
sancuon all the eno:nnties of avatice and ambinon. Alexander 
and Bonapaite aie justified '—Bnitain ha» done no wrong, in 
sweeping facia with the hand of rapine, and holding fifty mul- 
hons of people in thrakdom! All the cruclnes of the Spaniards 
in South Ameiica—the ciimes of Pizarro and Cortez—tracking 
the fugitive natives, in terror and dismay, with blood-hounds, to 
the caves or the mountains; and stretching their wietehed 
monarch upon burning coals, to extort from Jum the secret of 
his ticasures—are sanctified by the name of right! This nght 
of conquest vcontlemen contend 15 the legitimate offspring of the 
uight of duscovery. Sn, the puates on the coast of Barbuy 
and at Barataria exercise both They find a ship alone upon 
the ocean—ths is discovery They capture lier, and winder or 
enslave the crew—this 3s conquest. Both these rights are thus 
combined and constunimated ; and their validity will not, [ pre- 
sume, be questioned either by the courts of Baratana, o1 other 
bands of stmalar conguciors. 

But even this miserable argument of conquest is not applicable 
to the Cheiokees. They were not subjugated. The southemn 
Indians had visteen thousand warriois, with arms in their hands. 
They were powerful; their trade was war; they did not solicit 
peaee. We souglit for it, as appears by the iesolutions ef Con- 
gress, of May, 1783—and Maich, 1735. We obtained the treaty 
of Hopewell, in which gentlemen find the expressions, the “Un- 
ted States give peace” to the Indians, and “allot boundaries :” 
and, by averbal criticism upon the English terms which we used, 
they logically deduce the nights of conquest! What did the un- 
lettered Indian undeistand hy thoye expressions, but that thee 
was to he an end of war; and that bis territory was to be sacied ? 
The treaty contams many recipocal stipulatians of the “con- 
tracting parties.” Willitstill be contended that we are not bound 
by thei because the other party was conguered—an other words, 
because we were the strongest? If the United States made 
terms of peace, should they not ade bs them? If a besieged 
town cCapitulates, are not the articles of capitulation oblrgatory ? 
When Bonaparte chetated ticaties of peace 3 the capitals of 
the nations whieh he had overiun, was he not morally bound 
to observe them? They andeed night complain that the con- 
tract was made hy constraint, when they were not fice agents ; 
but who eye: head of the stronger party clainung to be ab- 
solved fiom Ins engagements, because the other was subject to 
his coercion ? 

[t has been repeatedly asked, Why not leave the Indians to 
the legislation of the State ? 

Tanswer, Because thicy protest against it, and they alone have 
the right to judge. They demand of us the protection which 
we soleninly promied. 

Much has been said of then being untutored savages, as if 
that could dissolve our treaties! No one pretends, that they 
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ire less cultivated now than when those treaties were made. 
[ndeed, it is certain, that they have greatly advanced in civili- 
ration; we see xt m the very proofs troduced by the gentle- 
nan fiom Georgia to show then barbarism. He produced to 
he Senate a prmted code of Cherokee laws, and a newspaper 
ssucd fiom a Cheiokee press! Is there another instance of 
ich productions fiom any Indian nation? I was surprised, 
hat, with all his scrutiny, he could find no more remnants of 
avage customs. | shail not dwell long upon hrs selections 
rom their laws. Tlie fist was, that, if a horse should be sto- 
en, and the owner, finding the th.ef in possession, should 1m- 
nediately kill bin, in the excess of passton, it should rest upon 
us OWN Conscience. Jt1s to be observed that the person slain 
nust have been guilty; and for such an offence, life is now 
aken by the laws of England. But this provision, inserted in 
he Cherokee code more than twenty years ago, has yielded to 
‘urther hght, and been since repealed. Time will not permit 
ne to insist upon their advance in the arts of civilized life. It 
s known to have been gieat. ‘They till the ground, maaufac- 
ure for themselves, baye work-shops, a printing press, schools, 
shurehes, and a regularly organized government. Indeed, the 
rentieman from ‘Tennessee Inmself told us, that some 1ndi- 
nduals of that nation were qualified for seats in this august as- 
sembly, 

What dangcr, it is asked, lave the Indians to apprehend from 
he laws of the State ? 

What danger? Is it not here avowcd, that their presence is 
a nursance, from which Georgia wishes to be reheved? Has 
not her legislature declared, that she is determined to have 
their lands at ail hazards, even by violence, iu the last resort ? 
And, if left to her umestrained power, can it be doubted that 
she will find the means of carrying that determmation into 
effect? If the laws heretofore enacted are not sufficient, may 
uot others be resoited to? Let us, for a moment, look at the 
tneasnres already adopted, and sec if they have not some 
adaptation to the accomplishinent of her wishes. 

By the 9th section of the Act of 1828, no Indian in the Creek 
or Cherokee nanons can be a party or a witness in any suit to 
which a winte man may be a party. Itis said that this has 
been repealed by the statute of 1829. I think otherwise. The 
latter contains no repealing clausc, nor any incompauble pio- 
visions. Both may well stand together, and both would be en- 
forced according to the usual construction of statutes in part 
materia, It 1s truc, that a part of the title of the act is, to repeal 
that 9th section of the former. This is easily accounted for. 
The act, as first repoited by the commuttee, probably contained 
a repealing clause—which was stneken out by the more zealoug 
majority—the original title remaining unchanged. 

But suppose that only the law of 1829 isnowin foree What 
is to be its effect? All the laws, usages, and customs of the 
Cherokees are abrogated, and severe pumshments denounced 
agaist those who shall presume to act under them. Their 
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government is dissolyed—their pohtical existence is at an end— 
their nation is destroycd—it is resolyed ito its orginal ele- 
ments! We know that their lands are not holden by mdividual , 
ownersInp; the title 2s in the nation. To annimlate the tmbe, 
therefore, as a political comunity, 1s to destroy the owner; and 
the State is then to take the whole by he: clann of succession. 

By this statute, no Cheiokee, or descendant of a Cherokee, , 
can be a wilitess agaist any wlnte man, who docs not reside | 
Within the “iuation.” This devotes their property to the cu- 
pidity of their neighbours; it leaves them exposed to every! 
outrage, which lawless passions can infhet. Even robbery and . 
murder nay be committed with mnpunity, at noonday, if not in 
the presence of such whites as will become prosecutors or wit- 
nesses. 

This, the gentleman from Georgia asserts, creates no new 
disability; that Indians aie not competent to testify, hy the 
common law, either in England or m this country. That I 
deny. They are good witnesses 1 both; and have been so, 
without question, ever smece the case of the Gentoo, in the time 
of Loid Mansfield. Several were recently admitted by the 
courts of New York, in a very unpoitant question of title to 
real estate near the falls of Niagara; and I have inveelf seen a 
person convicted of larceny to a large amount, in the Supreme 
Court of Massachusetts, upon the testimony of an Indian, 

But the gentleman assigned, as a reason for his assertion, 
that a belief ina firtuie state of rewards and punishments was 
essential to their adinissibilty as witnesses. Tiue, Sir; and so 
jt 1s with respect to all others. The objection is as valid 
agamst a white asared man. If this act creates no new dis- 
ability, why was it passed? Why not leave them to the pro- 
visions of the common law? But, Sir, we learn fiom an intelli- 
gent missionary, that there are a thousand members of Christian 
eburches.—These, and all other true behevers, aie excinded. 
Even those who are so distinguished for their knowledge, in- 
tegnty and ability, that the honorable chairman would be will- 
mg himself to be 1epresented by them, in the Congress of the 
United States, are not permitted to testify in a court of justice. 

Under these enactments, the Cherokees are aliens—in thew 
native land; trespassers—upon their own soil; outliws—in the 
bosom of their own nation ! 

But why shoukl I dwell upon the Jaws already passed, when 
the same power can, at will, produce others to effectuate the 
avowed determination? Who will pretend that the Indians can 
live nnder the legislation of the State? The head of the bureau 
of Indian Affais, in a communication transmitted to Congress 
by the Sceretary of War, declares that it will “seal their de- 
struction, as admitted by their chiefs ;” and the Hon. chairman 
has frankly declared in this debate, that it will reduce them to 
the last degree of wretrledness ;—Ins words were—* you can- 
not inake a full-blooded Indian more miserable” than by such 
subjection; and, m his written opimon of 1824, he emphatically 
says, if “the protection of the United States is withdrawn,” 
“the Cherokee nation cannot exist twelve months.” 
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The question now proposed by tlns amendnient is, Shall that 
protection be withdrawn, and the Indians be compelled to leave 
their country under the penalty of certain destruction, if they re- 
main ? 

The interrogatory has been often 1epeated, Why should not 
Georgia extend her laws over the natives as well as other States ? 

Agam, Sir, |_reply——Our treaties—our treaties. The Indians 
object, and the United States have solemmly promised to interpose 
at their request. In no other instances have they opposed State 
legislation, and demanded our inteiposition. Tis is a sufficient 
answer. 

But this topic has been so.inuch urged, and the effort has been 
so great to find shelter under the precedents of otlier States, that 
I will bestow upon them a moment’s attention. That ake 
rehed upon, and the only one specified, is a law of New York 

assed four or five years ago. The occasion was this, In one 
of the ttle reduced tnbes, within that State, a female had been 
executed as a witch. The executioner was indicted in the State 
court before one judge, and convicted. The question of yurisdic- 
tion was carried to tlie superior court, who never canie to a decis- 
ion, but advised a pardoning act ; whereupon this law was pass- 
‘ed, which punishes certam high crimes comniitted within the 
tribe. Its sole object was the protection of the Indians, and it 
seems to have heen by their consent. They have never objected, 
much less claimed our interpestion. Does this bear any analogy 
to the case of Georgia and the Cherokees? When another tribe, 
the Oneidas, formed a Constitutron of Government similar to that 
of the Cherokees, did New York interfere to destroy it and dis- 
solve tlie nation? Far otherwise ; they protected them in its en- 
joyment. And such has been the general character of the legis- 
lation of other States. I shall not go hack to the early days of 
colonial vassalage, although it is surprising that so httle color of 
precedent is to be found, even when the weakuess of infancy was 
struggling for existence against the power of the savages. I speak 
of the States, since they became sicli, under the Confederation, or 
the federal Constitution; and say that their general legislation has 
been—not over the Indians, and acting upon the individuals with- 
in the territory of their tribe, but protecting and preserving them 
\as a distinct cominunity—operatmy upon the whites, and restrain- 
ing them from inflicting wiongs and injunes. The legislation of 
Georgia las thrown over them a net, which binds every limb jin 
fetters, but is no shield of defence against assaults ; whilst that of 
other States has erected around them a wall of defence, guarding 
them against encroachments. 


_ This bill, Mr. President, provides for the removal of the In- 
dians to distant regions, beyond the Mississippi; and it is pro- 
posed to place no less than half a million of dollars in the hands 
of the Secretary of War for that purpose. The amendment, now 
under consideration, declares that they shall be protected, in the 
enjoyment of their mghts, until they shall choose toreniove. The 
necessity for pape a provision is apparent. Without at, they have 
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no option, Without it, this bill will add to the pressure of the 
torrent that is sweeping them away. 

Is xt not known that Acts for holding Indian treaties have been 
used as instruments of coercion ? When our commissioners have 
inet the cliefs in council to obtain further acquisitions of territory, 
have they not sometimes asked only, What will you reserve? And 
when the answer lus been, We have no lands to spare—we will 
cede nothing ; the question 1s repeated, What will you reserve ?— 
Congress have passed a law for the purpose of obtaming a portion 
of your soil—the United States are stoung-—their arms now sleep 
in peace—bewaie liow you arouse them from their slumbers! 

Not only lias terior been inspired, but other means have been 
used to cause the women to mfuence their husbands; the chil- 
dren to beseech their parents; the warriors to urge the chiefs; 
unti] their firmness 1s overcome. It is related of a venerable 
chief, that, yiclding at last to this uvesistible pressure, he signed 
the fatal paicliment im tears—declaring at the tume that it was 
the death-warrant of his nation. 

Apprehendmg that our object is to obtain further cessions, the 
Indians have met us in council with fear and trembling. In one 
instance, five or six tribes being assembled, our comuissioners 
announced to them that our only desire was to establish and pre- 
serve peace among theinselves; that we asked for no Jands.— 
They instantly rent the cir with acclamations of joy. No dificul- 
tes, no delays mtervened—the treaties were accomphshed ai 
once. 

Is it unchanitable to suppose that agents, to be appointed under 
the dnection of those, who are now concerned in out Indian af- 
fairs, may 1esort to force or terror ? 

Sir, the office: now at the lead of the Indian bureau, im his of- 
ficial reyort of a treaty of cession, made by Inm with the Creeks, 
atates the fact, that, in two successive councils, he met only a firm 
denial; and in the third, he says, one mdividual being mest prom-' 
ment mn his oppositzan, rt was not until he “bioke hun upon the 
spot” that the treaty wus olstained! Yee, Sn, that othecy avows 
that he “Iroke” one of the prominent chiefs in their own eouneal, 
as the only means of accomplishing his purposes ! 

And m an offical commumeation, sent to us by the Secretary 
of War, at the commencement of this session, the same otticer 
recommnends that the government should send au “ aimed force” 
to the Cherokee countiy, to fuither the objects of this bill—the 
removal of the natives. He says, indeed, that he would make a 
solenin declaration that the mlitary were not to be used to com- 
pel them to leave their country, but only to sve security to those 
that were willing to go. And would such a declaration, even if, 
made, do away the etiect of the presence of our bayonets ? What 
is the avowed purpose ? To protect, against their own governt- 
ment and people, the individuals who may choose to cmigrate ; 
but not to afford any aid or countenance to those that may choose 
toremam. The clnets may inquire—Will these soldiers give ue 

jotechon ‘against the power of Georgia, if she shall attempt to 

orce her laws upon us? The reply must be, Oh no—the Pres- 
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DENT has decided that she has a right to govern you; and if you 
should resist, the Umted States are bound to assist her m the exe- 
cution of her laws against all opposiuon. When the Bntish min- 
ister remonstrated against the emperor Alexander’s annexing a 
part of Poland to his dominions, he replied—I have three hun- 
dred thousand soldiers in that country. ‘The argument was con- 
clusive. If the Cherokees should hesitate, they might, in signifi- 
cant silence, be pointed to our glittering bayonets. 

It is recommended to send an armed force to enable the Cher- 
okees to deliberate frecly ! 

When the Roman orator appeared in defence of Milo, he found 
the forum surrounded by an armed force, accompanied, no doubt, 
by the declaration that it was only to preserve tranquillity. But 
even the tongue of Cicero was palsied by the formidable array, 
and his fnend and client was abandoned to Ins fate. We know, 
Sir, how the deliberations of the Parliament of Great Britain, and 
‘he National Convention of Franec, have been aided by the pres 
ance of an armed force; and Iistory abounds with simular exam 

les, 

: I confess, Sir, that I cannot but indulge fears of the use which 
may be made by the War Department, of the half million of dol- 
lars, to be appropmated by this bill. We do know, that, in mak- 
ng Indian treaties, there have been instances of valuable reserva- 
jons of lands, and large sums of money bemig secretly given to 
wdividual chiefs, by confidential arrangements, to induce them to 
yield to our wishes, and betray the confidence reposed in them by 
her pation. Is it uncharnable 10 apprehend that such things 
ay happen under the directions of the present Secretary of 

Sere. 

Toward that high officer I have no feelmg of unkindness, | 
eek no imputation upon his motives; bnt Ins officral acts I am 
»ound, by the duties of my station, to chamine. Look at the in- 
structions given by him, in May last, to general Carroll, who was 
lent as an azent of the government to induce the Cherokees to a 
emoval, They express throughout much solicitude for the wel- 
are of the Indians, and profess to consult their best interests. 
3ut I am constrained to Jook at the acts to be done—the course 
of conduct prescribed. He is directed not to meet the Cherokees 
n “general council,” for “ the consequence would he, what at has 
een, a firm refusal to acquiesce ;” but to “appeal to the clnefs 
nd influential men—noé together, bué apart, at their own houses : 
und to make offers to them of extensive reservations in Jee simple 
md other rewards,” to obtain “ther acquiescence.” He 33 further 
old—the more carejul “ you are lo secure from even the chiefs the 
ficval character you bear, the bette: ;” and agan—* Go to them 
ot as a negotiator, but friend.” 


_ “Open to each a view of Is danger. Enlarge on their compara-~ 
ive degradation as a people, and the total impossibility of their ever 
taining to higher privileges while they retain their present relations 
oa people who seek to get rid of them’—that their laws “wall be 
uperseded and trodden under foot.” Again—“ Enlarge upon the 
dvantage of their conditeon in .the west—there the general govern- 
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ment would protect them—improve them by instruction.” They | 
would become our equals in privileges, civil and religious; and that, 
“by refusing” to remove, “they must, necessarily, entail destruction 
upon their race.” 


enseasiasesst 


T cannot but remark the parallel between the course here pre- | 
senbed, and that whieh expelled our first parents from Paradise. | 
When the Arch Tempter songht their removal, he assailed. 
them “ not together,” lest their joint * cowieil” should have bafllec 
his arts; but tound the techler woman “ upart” frown her bnsband 
deprived of the ait of be natural adviser—and, carefully conceal. | 
mg his “official charact-r?—ot Satanic Majesty; assiining the 
guise of a “friend ;” a bind instrueter; he said to her, Pursite| 
the couse which Tadvise, aid the evils which have been pre-/ 
: 
: 


dicted shal] not follow !—“ Ye shall not surely die’—Inu vou shall | 
be enbghtened and elevate“ Your eyes shall be oponec, and ye 
shall be as gods, knowi.g good and evil.” She Hsiened and) 


yielded— 


. 
a 


“Barth felt the wound, aid natore, from her seat, 
Sighmg through ell ler works, gave signs of wo 
"Phat all was lost.” 


She was then made the jnstrment of seducing the man also 
and both were driven trom ihe garden of Rden, where their Cre- 
ator had placed them, to the imesubdued wilderness of the worla— 
and a flaming sword forever barred their veturn. 

The adoption of snch meastires is, in the langnage of the mili 
tary Seerctary, to “move upon thems im the Ime of thei prejudi- 
ces.” And upon whom is it that we thus move ? Those whom 
we have most solemnly prouused to pretect is faithiul guardians ; 
whom we have called brothers; whem we have taneht to look 
up to the President, us their great father? Ves, we have oideav- | 
ored to obtain over them the influcnee of a parent; but do we 
perform toward them the duties of that sacred relation 7 | 

Tt is said that we aust resort to sich measures; they wre mne-~ 
voiduble. The plea of state necessity ix advanced. And is this 
great country, with peace in ol} its borders, now controlled by an | 
irresistible power, that knows no rule and consulis uo law? Dees | 
this measure wear the earb of siaie reecssddy? Phat, Sir, is af 


i 


a 
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i 
2 


y 


high-handed tyrant—not a sninoti-tongued scdneer. [tis a hon, | 
seizing its prey with open aud resiviiess steugilh-—not a serpent | 


Winding its sinnous way in seeror to iis viet. 

Without the adaptiou of this amend nent, the Cherokees have | 
no ehoice, but between the imiseries of cruigretion, and destruc-4 
tion where they are. Et is eontesidesl, Gaet ois for their best in 4 
terest to remeve. Leave that, six, to their own decision. Our; 
judgment may be ioo much gulded by our awa convenience] 
We undertook to judge ibr the Seniuoles in orida, We asked 
for their fertile lands; they objected. asserting that the residue g 
would not support exisccuee, We peusisied ; and fonud means§ 
at Jast to obtain a reluctaut ecssion, ‘They departed, in the deep-if 
est sorrow, from their homes of cemiort vid pleuty, to encounter | 
want and misery upon abarren waste. Nineteett twentieths ot 7 
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‘the territory which we left to them consisted of sands where no 
verdure quickened, and of swamps upon whiel: human hfe could 
not be sustained. The dreary description officially given by gov- 
enor Duval can hardly be exceeded. The consequence was, 
what the Seminoles foresaw—want, suftermg, and starvation. 

‘The government was forthwith compelled to give twenty thou- 
sand dollars for food to preserve Life, and to retrocede a portion of 
their territory. 

* Whither AG the Cherokees 10 go? What are the benefits of 
the change ? What system has been matured for their security ? 
What laws for ther government? ‘These questions are answered 
only by gilded promises in genera] terms; they are to become 
enhehtened and civilized liusbandmen. 2 ; 

They now hve by the cultivation of the soil, and the mechanic 
arts. Itis proposed to send them fiem thei: cotton ficlds, their farms 
and their gardens, to a distant and an unsubdued wilderness—to 
make them tillers of the earth !—to remove them from their looms, 
their work-shops, the:r puting press, their schools, and churches, 
near the white settlements, to fiowmug forests, surrounded with 
naked savages—that they may become enlightened and eivilized ! 
We have pledged to them our protection ; and, instead of shield- 
ing them where they now are, within our reach, under our own 
arm, we send these uatives of a southern clime to northern regions, 
amongst fierce and warhke barbarians. And what secunty do 
We propose to them ?—a new guaranty! Who can look an In- 
dian in the face, and say to him, We and our fathers, for more 
than forty years, have made to you the most solemn promises: 
we how violate and traniple upon them all; but offer you in their 
stead—another guaranty ! 

Will they be in no danger of attack from the primitive inhab- 
itants of the regions to which they enugrate? How ean it be 
otherwise? The official dceumenits show us the fact, that some 
of the few, who have already gone, were myolved in conflicts 
with the native t.bes, and compelled to a secoud removal. 

How are they to subsist? Ifas not that country now as great 
an Indian population as it can sustain? What lias become of 
the original occupants? Have we not already caused accessions 
to their numbers, and been compressing them more and miore ? 
Is not the consequcnce mevitable, that some must be stinted in 
the means of subsistence ? Here, too, we have the light of expe- 
rience. By an oflicial communication from governor Clark, the 

tsuperintendent of Indian affurs, we learn, that the most powerful 
itribes, west of the Mississippi, are, every year, so distressed by 
ifamine, that many die for want of food. The scenes of their suf- 
ifering are hardly exceeded by the sieges of Jerusalem and Sama- 
‘ria. There might be seen the miserable motlier, in all the tor- 
itures which hunger can inflict, giving her last morsel for the sus- 
‘tenance of her child, and then fainting, sinkmg, and actually dy- 
‘ing of starvation! And the orphan ?—no one ean spare it food 
it 18 put alive into the grave of the parent, which thus closes over 
ithe quick and eee ! And this not in a solitary instance only, 
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but repeatedly and frequently. “The living child is often buried 
with the dead mother,”* 

Mr. President: 1 aim aware that their white neighbors desire 
the absence of the Judiaus; and if they can find satety and sub- 
sistence beyond the Mississippi, I should rejoice exceedingly at 
their removal, because it would relieve the States of their pres- 
ence. I would do neh to effeet a consummation so devoutly 
to be wished. But let it be by their own free choice, unawed by 
fear, unseduced by bribes. Let us not compel them, by with- 
drawing the proteetion which we have pledged. ‘Theirs must 
be the pain of departure, and the hazard of the change. They 
dre men, and have the feelings and attachiments of nen; and if 
all the ties which bind them to their country, and their homes, 
are to be rent asunder, let it he by their own: {ree hand. Jf they 
are to leave forever the streams at which they drank, and the 
trees under which they reclined; if the fires are never more 
to be lighted up in the council house of their chiefs, and must 
be quenched forever upoit the domestic hearth, by the tears of 
the inmates, wiio Lave there joined the nuyrtial feast, and the 
funeral wail; if they are to look for the Jast time upon the land 
of their birth—which drank up the blood of their fathers, shed in 
its defence—and is mingled with the sacred dust of children and 
friends—to turn their aching vision to distant regions, enveloped 
in darkness and surrounded by dangers—let it be by their own 
free choice, not as a consequence of our withdrawing the protee- 
tion of our phghted ftuith ;—an aet, which would operate as the 
most oppressive and irresistible coercion. 'Phey can best appre- 
ciate the dangers and ditheulties which beset their path. Tt is 
their fate whieli is impending; and it is their right to judge; 
while we have no warrant to falsify our prosmise. 

It is said that their existence cannot be preserved ; that it is the 
doom of Providence, that they utst perish. So, indeed, must we 
all; but Jet it be in the course of nature; not by the hand of yioe- 
lence. If, in truth, they are now in the decrepitude of age, let na 
permit them to live out all then days, and die i peace; not bring 
down their gray hairs in blood to a foreign grave, 

I know, Sir, to what T expose uryself! To feel any solicitude 
for the fate of the Tndians, may be ridiculed as falee philanthropy 
and morbid sensibility. Others may boldly say, “Their blood be 
upon us 3” and sneer at scruples as a weakness unbecoming the 
stern character of a polideian. 
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“Extract from un official Report of Geneval Clark, Superintendent of in- 
‘ian Affairs, dated Mareh 1, 1826, Hs 

“The condition of many tribes west of the Mississippi is the most Be’ 
that canbe imagined. During scveral seasons in every year, they are distress- 
ed by famine. in which many die for waut of food; and duriig whieh the 
living ebild is often buried with the dead nother, beeause no one can spare 
it as mach food as would sustain it through its helpless infaney. ‘This desertp- 
tion applies to Sioux, Osages, and many others; but L menvon those beeause 
they are powerful tribes and live near our berders, and my official station 
enables me to huow the exact truth. It is in vam to talk to people in this 
condition about leaning and religion.” 
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If, Sir, in order to become a politician, 1t be necessary to divest 
e mind of the principles of good faith and moral obligation, 
id harden the heart against every touch of humanity, I confess 
at I am not, and, by the blessmg of Heaven, will never he—a 
ditician. ; 

Sir, we cannot wholly silence the monitor withm. It may not 
» heard amidst thé clashings of the arena; m the tempest and 
ynvulsions of political coutentions ;—but its “still smal] voice” 
ill speak to us—when we meditate alone at even tide; in the 
lent watches of the mght; when we he down and when we rise 
p from a sohtaly pillow; and m that dread hom when—* not 
hat we have done for ouiselves, but what we have done for 
hers,” will be our joy and ow strength ; when—to have secur- 
i, even to the poor and despised Incan, a spot of earth upon 
hich to 1est his aching head,—to have given him but a cup of 
ld water m1 chanty,—will be a greater treasuie than to have 
een the conquerors of kingdoms, and ved mm luauly upon their 
roils. 


‘ 


‘xs7RACTS FROM A LETTER WRITTEN BY TITE Rev Cyrus Kines- 
BuRY TO THE War DEPARTMENT, DATED FrB. 8, 1230. 


Those who are better acquainted with them, and who are able to 
ompare their present state with what it formerly was, must admit 
nat a great advance has been made Comparing the present condi- 
ion of the Choctaws, in those parts of the nation which have enjoy- 
d the advantages of instruction, with what it was eight, or even five 
ears ago, it may be doubted whether any considerable portions of 
he civahzed world present specimens of equal improvement accom- 
hshed within the same space of time In the statements which 
ollow, I shall confine myself principally to facts, that the department 
aay be able to judge for themselves as to the correctness of the 
bove remark. ight years ago, intemperance prevailed from one 
nd of the land to the other In the space of two months, ten In- 
sans in this district alone lost their hives by whiskey Atthis time 
ntemperance within the nation is hardly known ; 

In July, 1823, I attended the distnbution of the annuity to two 
istnicts, on which occasion there were present from 4000 to 5000 In- 
jans—men, women and children ‘They were together four days, 
nd not an intoxicated one was seen, until after the business was 
losed Some whiskey had been secreted at a distance from the place 
nd, as the law prohibiting the introduction of it into that part of 
he nation was not to go into effect until fifteen days from that ume 
ome, after leaving the place, obtained it, and became intoxicated. 
Smee that time, lam not aware that whiskey has been used at any 
‘council or collection of Indians, held by order of the chiefs for the 
ransaction of business 

Other evidences of improvement we have an the increase of indus- 
ry, and a consequent advance in dress, furniture, and all the com- 
orts and conveniences of civilized life It has been remarked by 
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many, that the fields of the Indians have never been kept in so good 
order, and managed with so much industry, as for the two past years 
At councils and other large meetings, the Indians, especially in the 
northern and western districts, appear comfortably and decently, and 
some of thein richly clad <A great desire is mamfested to obtain 
furniture for their houses ; and some are already supphed in a man- 
ner uot inferior to that of new settlers in our own country. 

The result of a ecnsus taken in 1828, in the northeast district, was 
as follows, viz population, 5627, neat cattle, 11,661; horses, 3974 ; 
oxen, 112, hogs, 22,047, sheep, 136, spinning-wheels, 530; looins, 
124; ploughs, 300, wagens, 32; blacksmiths’ shops 7; coopers’ 
shops, 2, carpeuters’ shops, 2; white men with Choctaw families, 
22; schools, 5, scholars in a course of instruction, abont 150. Jn 
one clan, with a population of 313, who, eight years ago, were almost 
entirely destitute of property, grossly intemperate, and roaming 
from place to place, there are now 168 horses, 511 cattle, c53 hogs, 7 
looms, 63 spinning-wheels, 33 ploughs, 6 oxen, 1 school, and 20 or 
25 scholars 

The northeast district, in 1828, appropriated $1500 of their annuity 
for the establishinent and support of blacksmith’s sheps In 1829, 
they appropnated their whole annuity to similar objects As an ev- 
idence of industry and public spint I would menton that in one 
neighborhood the natives have built a smith’s shop. chopped wood 
for a large coal] pit, and cariicd it on their backs to the place of set- 
ting, have built a house for their blacksmith, and cleared for hum a 
field of twelve acres, all with their own hands, they have purchased ' 
with their annurty a set of tools, and iron and stee] to the amount of 
$200, and have engaged to pay their smith $300 more annually for 
three years Similar provision has been made for shops in other | 
places. 

Another evidence of the progress of improvement ainong the Choe- 1 
taws 1s the orgamzation of a civil government. In 102, a general 
council was convened, at which a constitution was adopted, and 
legislative powers were delegated to a national committee and coun- 
eil, whose acts, when approved by the cluefs, became the supreme 
laws of the land. I have now before me a manuscript code, contain- 
ing 22 laws, which have been enacted by the constituted authorities, 
and, so far as J] know, carried into complete execution Among the 
subjects embraced by these laws are theft, murder, infanticide, mar- 
riage, polygamy, the making of wills, and settling of estates, trespass, 
false testumony, what shal! be considered lawful enclosures around 
fields, &c. dec 
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OF THE 


HON. ASHER ROBBINS, 


SENATOR FROM RHODE ISLAND, 


DELIVERED IN THE SINATE OF TIE UNITED STATES, 
APRIL 2], 1830. 


Tue Bill to provide for an exchange of ands with the 
Indians residing m any of the States or ‘Territories, aud for 
their removal West of the river Mississipm, being under 
consideration, Mr. Roneins, of Rhode Island, addressed the 
Senate as follows :— 


Mr. Prestoent: The whole argument in favor of ths bill turns 
upon the question, whetle: the Indian nations, within our ter 
ntorial boundaries, are competent to make treaties with che 
United States. For it makes no difference whether the Indian 
nation be withm the chartered limits of a State, or out of those 
limits, if within the lmits of the United States. LM bemg within 
a State renders the Indian nation incompetent to make a trea- 
ty, the being within the United States makes them equally in- 
competent, the reason bemg the same in both cases; namely, 
the being within the jumsdiction of another power, and there- 
fore, as the argument is, subject to that jurischetion. 

If these Indiau nations are competent to make treaties, then 
the proposed law is unnecessary ; as its object may be effected 
by treaty; and this law is not necessary to aid the Executive 
in making this treaty. Aud if these Indian nations are compe- 
tent to make treaties, then this proposed law is not only un- 
necessary, but it 1s unconstitutional ; for it 1s to make a treaty by 
the legislatnre ; which can only be made by the Executive and 
Senate. 

The turning question, then, of this whole debate, I repeat, is, 
whether the Indian nations within our territorial boundaries 
are competent to make treaties. 

Before I procced to discuss this question, I have to remark 
that it 1s matter of surprise that this question should be made, 
When it 1s now made for the first time. From the discovery 
of this new world by the old, down to this day, now more than 
three hundred years, the competency of an Indian nation, situ- 
ated within the jurisdiction of another power, has never been 
made a question before. No jurist, bo whiter upon public Jaw, 
has ever made it a question. But, through all that long tract 
of time, treaties upon treaties, and almost without number, 
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have been made with Indians thus situated ; and not a doubt, { 
in a single instance, has been expressed ot their competency to 
be partics toa treaty. ‘Tlns 1s not demed on the other ade; 
indeed, rt a> adiutted, that the doctrine and the practice of all 
past time, for century upon century. has been, to consider these 
nawvons, this situated, as competent to make tieaties. But all 
this is regarded as if the whole world, from the beginning down 
to this time, had been beighted upon this subject. as it they 
had ignorantly supposed and beheved that the Inchan nations 
Wele conipetent to make treaties, when, in uth, they were not 
competent; that Gieat Bntain had been in this deplovable 
state of ignorance, with all ler statesnien; that our govein- 
ments, both state and national, had been i tlus deplorable state 
of igno: ance, with all ther statesinen; that the jurists or wii- 
ters upon pubhe law, of all the world, had all been in ths de- 
ploiable state of 1znorance ;—I say so icgaided; for f do not 
peiceive that this new opmnon 3s advanced with any Jess con- 
fidence, 0: with any more diilidence, on account of that mass 
of authoity aud usage agaist 11. 

I have further to remark, that if mdeed it be so, that these 
Indian nations, thus situated, aie not, and have not been, com- 
petent to make treaties, then all the treaties made with them 
are nullitics. If so, the consequences of that consequence 
would be enough, I should think, to make gentlemen pause a 
little, and even fear the success of their own urgument, for the 
consequences wold he such, that the whole budy of the nghts 
acquned by Indian treanes, or held under them, or derived 
fiom them, would be torn from therr foundations; and the 1e- 
sulting evils would be mealculably great. lL have said that, in 
that case, these ticates would be nulhnes, and who can doubt 
it? The President and Senate have the power to mike tirca- 
tics; but a treaty made with a party not competent to make 11, 
Is Nota treaty, It 1s a compact, as distinguishabie froma treaty ; 
and the President and Senate are not conipetent to make a 
compact whih is not a treaty; so that every such treaty is 
yord, as a treaty, because the Indian nation wes not competent 
to make ot; and tas vor as a compact, because the President 
and Senate are not competent to make it. If this be so, my 
honorable fireml fiom ‘lennessee need not disqinet himself 
upon the subject of Ins contradictory obligations , for, npon jis 
dectine, these treaties have created no obhgations pon the 
United States. 

Again: | have to remaik thataf these Indhan nations, thus 
situated, are not competent to make ticaties, no more ticaties 
can be made with them; that the treaties winch have been 
made, and not ratified, if’ any stich there be, must be rejected ; 
treaties which Jhave been proposed tor the purchase and ex- 
tinguishment of Indian titles, as that in Indiana for mstance, 
must be abandoned: we ae to get no more Jands fiom then 
by treaty; if you are to get them at all, you ate to get them by 
compact, and this compact to be made, not by the Executive 
and Senate, but by the Legislature. And, pray, how is the 
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Legislature to make such a compact? It would not be possi- 
yle, I think, to overeome the difficulties to this inode of acquir- 
ng Indian Jands. ; 4 

And then, in ease of future wars with those Indian nations, 
iow are they ever to be terminated ? and how are the relations 
if peace ever to be 1estored, without the intervention of treaties ? 

Can any one, then, wisli tosee established a doctrme fraught 
vith these, and, it may be, with other equally unhappy con- 
equences ? J should hope not. 

But if we must prove, what has never before been denied— 
vhat has always been admitted—admitted m theory, aud in prac- 
ice adimutted—namely, that the Indian nations within our terri- 
orial boundaries are competent to make treaties—how is that 
‘ompetency to be made out? 

I agree that an Indian nation, to be competent to make a treaty, 
nust be a sovercignty; for that treaties, properly so ealled, can 
mly be made by sovereigns with sovereigns: but foi this pul pose 
t is not material whether the sovereignty be dependent or inde- 
vendent. Sovereignty is all that is necessary to this competency. 
[he honorable gentleman from Alabama (Mr. M’Kinley) said the 
oveseigns must be equal; but he will find no anthority for that 
pinion, if, by equal, be meant any thing more than that both must 
ic sovereign. A dependent sovereignty is still a sovereignty, and 
ompetent to make atreaty. I understood this to be admitted by 
he honorable gentleman fiom Georgia, in the outset of lus argu- 
nent; though J could not s:econcile the subsequent part of his 
rgument with this admission. 

Now, what is sovereignty? Itis to be sui juris; that is, to be 
ubject, within itself, to no law but the law of its own making: 
xternally it may be subject to another jurisdietion, and then it is 
. dependent sovercignty—to what degree dependent, will be 
earned from thie treaty or treaties, by which it ig made dependent, 
f so made by treaty. Now, this is the condition of every Indian 
lation in our country, sui juris, and therefore sovereign ; hut sub- 
ect externally to another jurisdiction, and therefore a dependent 
overeign. ‘This has always been their condition since they ceas- 
‘d to be independent sovereignties. When, or where, I would 
isk, has any Indian nation been subject within itself to the law of 
mother jurisdiction? I know of none; I have heard of none. 
f there be one, that one would be an exeeption from the rest, but 
vould not affcct the right of the rest: that one may have relin- 
{uished its right to be swt juris; and then it would not be regard- 
id as an exception. 

Now the fact of being sui juris, and always of having been so, 
constitutes the right to be so. I would be glad to know if any 
lation has, or ever had, a better title to be jure sit juris than the fact 
f being so, and of always having been 50; than a present pos- 
ession, fortified hy a prescription that knows no begmning; that 
uns back as far as memory or tradition goes, and beyond where 
tis lost in that oblivion in whielt unknown times and their me- 
norials are all buried. And such is the title of every Indian 
ration, noW in fact sut juris, to be and remain sui juris. There 
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never was, there never can be, any better title to the nght of being 
sui juris. ‘To the validity of such a ntle, its acknowledgment by 
other soveieignties 18 not necessary; but if it were, there never 
has beeu a tiniem which it was not acknowledged by other sove- 
reignues, or was demed by any other; but at is not necessary ; 
for a right mm present possession, fortfied and sanenfied by such a 
prescription as this 1s, stands on highei giound, much higher, than 
any acknowledgment by other sovereignties could place it. Un- 
quesuonahly, then, these nanons aie sui jus, of night sut juris ; 
therefore sovereign, therefore competent to make treaties. 

A toultitude of matters have been myed upon cu considei ation 
on the other side, not to disprove the fact of the Inchan nations 
being at this moment sue juris, nor the fact that they always have 
been swijuris ; for these can either be disproved nor demed ; but to 
prove that, though they are svi juris de facto, they ae rot sutjuris 
de jure; net Lemg awale, as it appears to me, that the fact con- 
stitutes the right. f 

It as said, for instance, that the crown of Great Britain claimed 
aright to tlhs county by the nght of discovery; that what was 
the nght of the crown, 1s now our ight, and therefore that the 
Indian nations aie not swi juris de jure. 

Now, what was the nghi as clamed by discovers ? (I make 
no question of that nght, for the tme has gone by for making that 
question, except as amolabst or histovai. Whiatever was the defect 
of that nght onginally, time now has supplied that defect, as far as 
detect of night can be supphed by lapse of time.) But what was 
that iight as clamed by discovery? It was this: a right to 
the domain of the country, subject to the right of occupancy 
by the Indian nations: and that occupancy to be without restric- 
tion as to mode, and without hnutation as to time; with the right 
of alienation of then possessory title, restmeted to the propnetor 
of the domain, ‘Lis was the claim of the British crown, as tound- 
ed on discovery ; it was so defined and settled m the case referred 
to by the honorable gentleman from Alabama, (Mi. M1? isinley,) the 
case of Johnson and M'fntosh. It was so settled by the court, in 
that cause, hecause it had been*so settled by what had become the 
customary law of nations But did the hing of Great Britani 
claim, (for that 1s the mmportant question,) did he clam these Tn- 
dian nations as lis subjects, over whoi oi for whom he had a 
right to legislate for their uiternal regulation °? No, never 5 never 
was a claim of that kind advanced ; never heard of; never thonght 
of: that clam Jefe them, as at found them, subject, within them- 
selves, only to their own jurisdiction, 

Besides tins notorious fact, the night of pre-emption, clained 
by discovery, is decisive to prove that the right of junschction was 
not clamed. If the crown claimed these Indian natiovs as his 
subjects, why clan a pre-emptive right to their tithes? Did any 
king claim a pre-emptive ight to the land nues of his own sub- 
jects? Never. If discovery, then, is a good authority for what it 
clams, it is good for what at disclaims. Jt diselaims the nght of 
jurisdiction over and for the Indian nations. It therefore affinns 
and confirms this right in them, and guaranties it to them. Is st 
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possible that the honorable gentleman from Mississippi can sup- 
pose that the case of Grenada is a case ill pot? That was the 
case of a conquest, and the conquest ceded by the treaty of peace 
to the conqueror, to be holden as a part of his donunions, and the 
‘people as a part of his subjects; and both have been so holden 
ever since. ; , shiv 

It is said, again, that a State has aright to exercise junsdiction 
over peisons within its territonal hunts, and, of course, over the 
Indian nation within its Imus; and, therefore, that such Tndian 
nation can have no right to caemption from that jurisdiction. If 
this State mght was admitted, it wottld not dispiove the Indian 
right ; it would only prove that the two rights were incompatible, 
and that, if the State 1ght 1s exerted and executed agaist the 
Indian right, the Indian right must be annihilated. ‘That the 
Indian nation is placed withm the Imits of another jurisdiction, 
pioves nothing agaist the Indian right, for that must be the situ- 
ation of every Indian nation withm our territonal limits. It isso, 
and was to be so, by the very claim SuEHe made to the coun- 
try, on which it was originally settled, and by which it is now 
held. This country was in the possession of these Indian na- 
tions; the Bntish claun to 1, as founded in discovery, was a claim 
to the domain of their country, subject to their 1ight of occupan- 
ey. They, of course, must be situated in that doman. That do- 
gnain was parcelled out into colomes, now become States ; the In- 
dian nations, of course, must fall within the limits of those States. 
So that, by our very claim to thei country, they were to be, and 
to remain, within our jurisdiction, and exempt from that jurisdic- 
tion, and subject only to then own. 

To stengthen this State claim against the Indian nght, it 1s 
said that the State, within its territorial hmits, has ail the rights 
which the crown of Great Britam had withm the same limits. 
But, as has been stated, the crown of Great Bntain made no such 
clam against the Indian mght. lappy will it be for these na- 
tions, if the claim of that crown is adopted by the States, as the 
measure of their claim, and if they will content themselves with it. 

Sull it is said that a sovereign, independent State has a right to 
jurisdiction over all its own population; and that these States 
Were sovereign and independent when they adopted this Consti- 
tution ; and that they did not swrender this attnbute of sovereign- 
ty by that adoption. Admitting all this, it is snll to be proved 
that an Indian nation within a State is a part of the population of 
that State. How can this be seriously pretended ? , The popula- 
tion of a State is the population which coustitutes the community 
which constitutes the State, which is protected by the laws, and 
amenable to the laws, of the State as that community. But an In- 
dian nation within a State is not a part of that cominunity ; is 
not protected by the laws, and amenable to the laws of the State 
as a part of that community. : 

The population of the United States is taken Periodical} 


nat y, by 
regular census ; It 1s now about to be taken for the fifth 


4 ; ale : time. 
Were the Indian nations within the United States ever included 


in any census, a a part of the population of the United States ? 
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N ever, as every one knows. And why not, if all persous within 
the hmits of a sovereign Jurisdiction are necessarily the subjects 
of that jurisdiction, as a part of the population under that jurisdic- 
uion ? 

The States pay direct taxes to the United States, in proportion 
to their numbers; that is, to their population, But are the In- 
dian nations within the States inehided in that population? Nev- 
er; they are expressly excluded by the Constitution of the United 
States. Then the States themselves, by adopting the Constitu- 
tion, have defined what constitutes their own population, and 
have exelnded from it these Indian nations. 

Still it is insisted, and as a branch of the same argument, that 
the Constitution gives the I'xecutive no authority to go within a 
State, and make a treaty with a part of its pepulation. This is 
true; but an Indian nation within a State, as we have just seen, 
is not a part of its populition. The power to make treaties, ag 
given by the Constitution, is a general power, and may be exer- 
eised, at the exceutive discretion, with any nation or people com- 
petent to make a treaty; and itis not material where that nation 
Is Situated or placed. Tf competent to make a treaty, our Execu 
tive is competent to treat with it. 

Again, it lias been said that, in several States in which is situ- 
ated some tribe or renmant of some tribe of Indians, these States | 
have subjeeted those Indians to State legislation. ‘Withort stops, 
ping to inquire how that faet is, and, if'a fact, whether it has been 
with the will or against the will of these Indiais,—it is enough te 
say, that if those States have undertaken that icgislation over those 
Indians, against their will; aud while they were a tribe, and sie 
Juris ; and when, up to that time, they had abways been sue juris ; 
that fact, instead of proving a nght in that legislature. proves a 
wrong by that legislature ; and, instead of disproving the Indian 
right, it proves a violation of that nght. I trust it is too late in 
the day—a day 50 enlightened as this is—to contend that a fact 
which is a wrong, is a precedent to justify a sanilar wrong, and 
that a violation of right in one case becomes a warrant for a vio- 
lation ef right in all similar eases. 

In the inultitude of matters urged upon our consideration, to 
show that the Indian nations are not sui juris de jure, these are 
all which appear to me to have the appearance of argument ; for, | 
in the rest, { confess f cannot sec even that appearance. It is, 
said, for instance, (and I notice it as a sample of the rest; for it 
yrould be endless to notice them all in detail,) that the Indian is| 
an inveterate savage, and incapable of civilization. Admitting} 
this to be the fiet—which [ by no means do adinit—wlrat has it to | 
do with the question, Whether his nation is si juris, and compe- | 
tent to make a treaty? Is the Indian right less a right because; 
the Indian is a savage ? or docs our civilization give us a title to) 
his right ?2—0 right which he imherits equally with us, from the) 

ift of nature, and natuare’s God. ' 4 

The Indian is a man, and has all the rights of man, ‘Thesame, 
God who made us made him, and endowed him with the same} 
rights; for “of one blood hath he made ull the men who dwell} 
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upon the earth.” And if we trample upon these rights; if we 
force him to surrender them, or extinguish them _1n Ins blood ; 
the cry of injustice will rise to the throne of that God, and there, 
like the blood of Abel, will testify agamst us. If sve should be 
arraigned for the deed before Jus awful bar, and should plead our 
boasted civilization in its defence, it would, in his sight, but add 
deeper damnation to the deed, and merit but the more signal 1et- 
nbution of lis eternal justice. ; 

As to the ervilization of the Indian, that 1s his own concern in 
the pursuit of his own happiness; if the want of it is a misfortune, 
jt 18 his misfortune; it neither takes from his nghts, nor adds to 
our own. As to Ins being an mvetcrate savage, and incapable of 
civilization, I do not believe 1t; 1 that respect, I believe he is like 
the rest of mankind, The savage state is the natural state of man, 
and that state has charms to the savage, which none but the sav- 
age knows. Man no where, at no time, ever rose trom the savage 
to the civilized man, but by the spur of an absolute necessity ; a 
necessity which controlled him, and could not itself be conwolled: 
it was not until lic could no longer live as a savage, or go where 
he could hve as u savage, that he would submit hinself to that 
incessant labor and severe restraint, Which hes at the foundation 
of all civilization, and to which nothing but education and habit 
reconciles the nate even of civilized man. The wild and free 
nature of the savage, unaccustomed to involuntary and constant 
labor, and to the multiplied and severe restraints of civilized soci- 
ety, revolts at the idea of that lahor and those restraints ; and his 
strong repugnance to them can only be oveicome, as I have said, 
by the force of an overruling necessity. I lave said this, not that 
J disapprove or would discourage attempts at their civilization, but 
to account for the only partial success, if it has been only partial, 
which has attended those attempts, and, at the same time, to vin- 
dicate the Indian fiom the charge of meapacity for civilization, 
any further forth, than as it is applicable to all mankind, while in 
a savage state. ‘That very necessity exists, aud 1s begninmg to 
exert its civilizing tendency where the tribes in question now are, 
but will no longer exist if they are removed, as is contemplated by 
this bill. : 

Again, it is alleged against one of these natious, situated not in 
one, but in several of these States, that they have heen guilty of 
an act Which forfeits their mght to live independently of State ju- 
nisdiction, and which requires that the forferture should be imme- 
diately and ngorously entorced. It 13 the act of her haying 
changed the form of thei: government for their own internal reg- 
ulation. It seems that, to better their condition, and with a view 
to ther own civilization, they have discarded that of the savage, 
and adopted the government of civilized man, And itis a gov- 
ernment well devised to 1mprove that condition, and insure that 
‘elvilization 3 a government that is in itself a monument of wis- 
dom ; that speaks volumes in favor of their capacity for civiliza- 
‘tion, and of their advances therein ; for. it has every essential 
jfeature of a fiee and well-balanced government. It 1s evidently 
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not a work of blind imitation ; for, while it has followed the best -/ 


models, it has followed them only so far as they were adapted to 
its Circumstances ; and it js original so far as these circumstances 
required it to be so; aud, where it is original, it is no less admira- 
ble-than where it is imitative. Attentive to those circumstanecs, 
so far from assuming any powers inconsistent with its external 
relations, either to the United States or to the States, that gov- 
emment recagnises and ratifies those relations exaetly as they ex 

ist, and continues itself cutirely to provisions for their own internal 
police, Sensible of the rude state of the people, and with a view 
to their civilization, it makes jt the primary duty of the nation to 
provide the means of education, ard to promote the acquisition 
and diffusion of knowledge. Inceed, all its provisions show a wise 
survey of the present, ail a provident foreeast for the future. 
Now, this new government is not to be tolerated for a moment. 
State legislation must came and abate it asa nuisance; and the 
nation are to be punished for this atrocious act, with the forfeiture, 
and forever, of every national right. They are not to be permit- 
ted eyen to resume the government they bad disearded, and to 
live again as savages; but they are, at onee aud forever, to be sub- 
jected to the rule of another jurisdiction, never again to enjoy the 
right of selt-government—a right which has come down to them 
from their fathers, through an unknown series of generations, aud 
for an unkuown series of ages ; a right which they had used, but 
not abused—eertumly net in the aet which is made a pretext for 
its destruction. 

Ul-fated Indians! barbarism, and attenipts at eivilization, are 
alike fatal to your rights, but attempts at civilization the more fata] 
of the two. The jealous of their own rights are the contemmers 
of yours; proud and chivalrous States do not think it beneath 
them to take advantage of your weakness. You have lands whieh 
they want, or rather which they desire, for they do not want them; 
your rights stand im their way, and those proud and chivalrous 
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States do not think it beneath thens to destroy your rights by their | 


legislation. Proud and ehiivalrons States do not think it beneath 
them to present to your feeble aud helpless coudition this alterna- 
tive, cither to abandon your homes, the habitations you have built, 
the fields you have planted, and all the comforts you haye gather- 
ed around you, the homes of your fathers, and the sepulehres of 
the dead, and go far into the depths of an unknown wilderness, 
there to abide the destiny which may await you, or to surrender 
your rights, and subunit yourselves to their power, bit to expeet 
no participation in their rights. 


This is an alternative which has planted dismay and despair nr, 


every heart that palpitatvs in that nation ; for they see their situa- 
tion, and that nothing is lett them but resiquation to their fate. 
Within themsctves, they lave no resource 3 withont, they have 
no hope. The guaranties of treaties made with the United States, 


the faith of a amighty nation pledged for their protection, which | 


was their hope, is now their hope no more. Like the morning 
cloud, and the carly dew, it has passed away ; for the elief ef that 
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mighty nation has becn appealed to to make csood that guaranty, 
but has been appealed to in vain. Ife has told them thet he will 
not make it good, aud that they must submit to that alternatrve. 

But wé are told they have deserved all this, because they have 
changed the form of ther government. But has this changed 
their externa] relations with the United States or with those States? 
Not in the least. Not m any one possible respect. The new 
government, hike the old, is made for their own internal regula- 
tion, and for that object merely. Sui jws as they are and always 
have been, they liad a right to make the law for their own inter- 
nal regulation, according to ther own will, and to change 1 from 
time to time, according to that will. They have done this, and, 
im doing this, they have done no more than they had a right to 
do. If they now are a government within a government, at which 
such an outcry is inade us justifying their destiuction, so they 
always have been, and not more so now than they always have 
been. They have always been what the gentleman calls an wn- 
perium in imperio—dependent and without the external preroga- 
tives of sovereignty, but still an tmperitum. But no matter—no 
matter how justifiable, how proper that change of government 
was, how strictly a mere exercise of nght—they see and they feel 
that their doom 1s sealed—that the decree is gone forth, and wall 
be executed. 

The cry of the miserable Indian will not arrest it; the sympa- 
thy of this nation in that cry will not airest it. That sympathy is 
not credited, or, if credited, 1s despised ; and we are told here, and 
in a tone of defiance, too, that no power shall arrest it. My fears 
are, that no power will uxrest it; none certainly will if this bill 
pass, and without this amendment; for then the executive will 
not arrest it. But if executed, and when executed, for one, I wil? 
say, that these Indians have becn made the victims of power ex- 
erted against nght; the victims of viclated faith, the nation’s faith ; 
the victims of violated justice ; yes, I call God to witness, of his 
violated justice. 


Birract From a Report or Jonn L. ALLEN, Sun-AGERT avone 
THE CHickasaws, DATED FEB. 7, 1830. 


The country is well watered, and is well adapted to the culture of 
cotton, corn, wheat, oats, peas, potatoes, beans, &c. 

Cotton, beef and pork, are the principal articles for exportation 
There will be cotton exported from the nation this year, probably to 
the amount of 1000 bales ; beef and pork to noinconsiderable amount 

The procceds from the sales of cotton, horses, beef, cattle hogs, 
&c , after retaining a sufficiency for their home consumption ‘is gen- 
erally applied to the purchase of necessaries and luxuries of ‘hfe? to 
wit, slayes, BEN and coffee, as well as dry goods of various deserip- 
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tions, which arc calculated to render them comfortable and ornament 
their persons 

The time has come when they no longer depend on the rifle for 
support, but it is used more for their recreation and amusement than 
for the means of sustenance 

Every head of a family cultivates the earth more or less, as his 
thirst for gain, or his imaginary or real wants increase 

Much to the honor of the Chickasaws, for the last eight years, the 
practice of the men, requiring the women to perform all the labor in 
the fields, is much changed, the men now (with afew exceptions) cul- 
tivate the earth themselves, while the femate part of the farmly 1s en- 
gaged in thei: houschold affairs. They spin, weave, make their own 
Sceyl milk cows, make butter, cheese, &c. They keep them- 
selves decent and clean, and, in many instances, particular attention 
1s paid to fashions that are in use by the wiutes 

it is their constant practice to appear in their best apparel at their 
public meetings, also when they visit the country villages in the 
white settlements 

Many of the Cluckasaws profess Christianity. [attended a camp 
meeting, in Noveinber last, at the residence of the missionaries , di- 
vine woiship was peiformed alternately by white and red men,in the 
English and Indian languages ; and, for the first time, I saw the sa 
crament taken by the Indians Every thing was couducted with the 
utmost good order and decorum 

As a natron, the inen are braveand honcst. The women (the half 
breeds 11 particular) are beautiful and vutuous, and I am of the 
opinion, that there has been greater advancements 1n civilization, nm 
the last exght years, than there was in twenty previous : 

I think the present state of education docs not meet the wishes or 
expectations of the chiefs and head men of the nation. 

Educaticn 1s cunfined generally to the half breeds and youths gen- 
erally of the first promise There are, at this time, several white 
men that liave identified themselves with the Indians by marriage, 
and several half breeds that have sufficicnt education to enable them 
to transact a considerable portion of the business for the nation. 

The mumiecipal laws of the Chickasaws consist in written laws or 
resolutions, commanding that wluch 1s right, and prohibiting that 
which they conceive to be wrong. Their laws are few, easily un- 
derstood, aud rigidly enfoiced, and are lughly calculated to promote 
peace and good order among themselves 
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HON. HENRY R. STORRS, 


REPRESENIATIVE FROM THEI STATE OF NEW YORK, 


‘ELIVERED IN THE HOUSE OF REPRESENTATIVES, SITTING 
AS A COMMITTEE OF I'HE WHOLE HOUSE, SATURDAY, MAY 
15, 1830, ON THE BILL FOR THE REMOVAL OF THE INDIANS. 


Mr. Cuarrman: If I beheved that the real object and only 
ffect of the bill were to further the policy of providing a coun- 
ry beyond the Mississippi for such of the Indian tribes as might 
ve inclined, of their own fiee choice, to remoye there, I should 
ave cheerfully given my support ta the ineasuie; for I 
ieartily respond to the opmuon expressed by the honorable 
nember at the head of the committee on Indian affails, who 
poke yesterday, (Mr. Bell,) that ne philanthropre man can look 
itthe condition to wlnch these unfortunate people have become 
educed by a combination of circumstances, which now press 
ipon them in some quarters witl intolerable severity, without 
ervently wishing that they were already removed far beyond 
he reach of the oppression, and—I was about to say—tlie ex- 
imple of the white nan. LT hope that fam too well awaie of 
he responsibility of the country to the opimon of the world, 
ind too sensible of the duties we ove to these people, to he 
ound resisting any measure bere, which may really improve 
heir condition, or encouraging them to reject any propositions 
fthe government, wluch may be offered to them for their fiee 
icceptance or refusal. But, Sir, although the bill now before 
rou presents nothing on its face, which, on a superficial exann- 
lation, appears to be objectionable, yet we eannot shut our 
‘yes, if we would, to the e:cuimstances which have biought 
his subject before us at the present session. The papers be- 
ore the house have convinced ne, that it is chiefly intended 
ind expected to come in aid of the measures recently taken by 
he States along the southern hne of the Umon, for removing 
he Indian nations withio therr limits from the country winch 
hey now occupy; and finding a purpose so unjust to these 
veople, and so mischievous to the reputation of the country, 
urking urnler it, I cannot give it my countenance or support. 

I shall leave it entirely to others to examine that policy 
vhich affects to improve the moral condition of the Indians by 
‘emoving them into the western forests ; and dismiss that part 
f the subject with the single remark, that the President has 
urnished us, in his message at the opening of the session, with 
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a fair commentary upon that scheme of Indian improvement. 
He says that, 


** Professing a desne to civilize and settle them, we have, at the 
same time, lost no oppoitunity to purchase their lands, and thiust them 
further into the wildeiness’’—that, ‘by this means, they have not only 
been kept in a wandciing state, but been led to look upon us as un- 
just and mditlerent to thar fate. Thus, though lavish in its expendi- 
(ure upon the subject, goveininent has constantly deleated its own 
pohey ; and the Indians in general, 1eceding faithe: and taither to the 
west, have 1etaimed their sayage habits.” 


He then recommends to us that we should set apart an am- 
ple portion of our westei terntory, beyend the hnuts of Mis- 
soun and Arkansas, for the reception of all the tibes of Sn- 
dians now within the States—about sixty thousand—secure 
them the countiy, where he says they may enjoy govermuents 
of ther own choice, and whee “the benevoleut may endeavor 
to teach then the arts of envihzation, aud, by promoting umon 
and lianmony amoug them, to 1aise up an miteresung common 
wealth, deste! to perpetuate the race and to attest the hu- 
manity and justice of this gove: nnient.” 

We are fortunately able, Sir, to ascertain clearly the state of 
things which has mduced the Mxecutive to reconunend this 
policy to us so earnestly at the present me. There can be no 
mistake in the history of our :elations with certam Indian na- 
tions, Which has brought this subject before us. It 1s fully 
spread upon the official documents of the House for soine tew 
years past; aml! J shall proceed to call your attention to such 
parts of’ them as, I trust, will fead us to the only safe and hon- 
orable couclusion, to Which we ought to come upou this whole 
Inatter. 

By the Sth article cf the treaty of New York, of the 7th of 
August, 1790, the Unmted States solemnly guaranticd to the 
Creek nation all them lands beyond the boundary then estab- 
ished, The treaty of [lolston, of the 2d of July, 1791, with the 
Cherokee nation, was also entered into under the admimstra- 
tion of general Washington, for the purpose of quicting torever 
the colhsions which had taken place between that nation and 
the adjoining States. After fixing a new and definite boundary 
between their lands and these States, and obtanung fiom the 
nation its express acknowledgiment that they were under the 
protection of the United States, and of no olher sovereign what- 
ever; that they should hold no treaty with any foreign power, 
individual Staic, or with mdividuals ; and stipulating for the res- 
toration of prisoners, the treaty contams the following article: 

“Art, 7. The Umted States solemnly guaranty to the Cher- 
okee Nation all them lands not hereby ceded.” i 

By the compact with Georgia of the 24th of April, 1802, on 
the surrender of her clans to the country west of her present 
limits, the Umted States stipulated to extinguish, at their own 
expense, for the use of Georgia, the Inchan title to their lands 
within that State, as ently as it could be “ peaceably obtained, 
on reasonable terms.” ‘Llris article of the compact also recited 
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that, for acquiring a part of these lands, the President (Mr. 
Jefferson) had directed that a treaty should be immediately 
held with the Creeks. There seemed to be no doubt, therefore, 
originally, between the parties to thts compact, as to the man- 
ner in wich it was to be executed on the part of the general 
government. ‘Tins treaty was accordiugly holden on the 16th 
of June, 1802, and the Kings, Chiefs, Head-men, and Warriors 
of the Creek nation, assembled in Council, ceded to the United 
States an extensive tract of country. The Commissioners Plen- 
ipotentiary who held this treaty were nominated to the Senate 
and their appomtments confured By another treaty with the 
Creeks, (Nov. ldth, 1805,) they ceded other lands to the United 
States, wliichalso passed to Georgia. Other treaties have fol- 
lowed with this nation, not essential to be now considered, un- 
til the admimstrations of Mr. Monroe and Mr. Adams, when 
they persisted in refusing to sell any iuore of their Jands. Geor- 
gia had, in the mean time, strenuously required of the general 
govelnmeit the fulfilment of its pledge under the compact of 
1802. But all the efforts of the government to induce the 
Creek nation to part with their lands liad failed, until the exe- 
cution of the articles at the Indian Springs, in 1825, by M’Intosh 
and some other chiefs, who assumed to represent the Creek 
nation on that occasion. We all know the melancholy catas- 
trophe, which immediately followed, and which all of us must 
wish could be forever forgotten. The calamities which befell 
the Creeks filled tem with terror, They were im some degree 
quieted, after gieat difficulty, and very painful nieasures on the 
part of the genera] government towards Georgia, and found at 
last that their only hope of peace and future security was in 
hstening to the benevolent counsels of the administration. 
They finally surrendered the remnant of their lands to Geor- 
gia. The Jast adunnistration was then requied by Georgia, 
in a tone at least decisive of her intention to persevere in her 
own views of the obhgation of the compact of 1802, to extin- 
guish the Cherokee ttle to the lands held by them within that 
State, and which were covered by the treaty of Holston. The 
administration repeated its efforts in good faith to induce the 
Cherokees to treat. But they resisted all the temptations held 
out to them, refused to enter into any negotiation, and clanned, 
on their own part, the protection of the plighted {ath of the 
government. It was time for the adnunistration to pause at 
least, and examine well the ground on winch the government 
stood. The scenes of 1825 were still fresh in the recollection 
of all, The blood of M’Intosh and his fellow chief was yet 
scarcely ed upon the earth, and the sinoke of their habitations 
had scarcely ceased to cui] above the tops of the forest. But 
the government continued its efforts in the true spirit of its ob- 
higations to Georgia, until it became evident that it was in vain 
to hope or look for snecess. The Cherokees remained inflexi- 
ble, and the perseverance of Georgia placed the administration 
in a situation, in which it was mme probable that they might 
goon be called on to preserve the faith of the country plighted 
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to the Cherokees in the solemn pledge given to that nation, 
under the adimmistration of gencral Washington, for the integ- 
rity of their country. 

Ip this condition of thugs, Georgia put forth her ullimatun, 
aud passed lier resolutions of the 27th December, 1827. In 
these she declared her mght to extend ler authority over the 
whole Indian country; to coci1ce obedience to it; and openly 
asseited that she could nghttully take possession of the Chero- 
kee Jands at her own will and please. During the last year, 
she has followed up there clans, and annexed thew county 
to the adjacent comuities; she has extended her laws over the 
Clieiokees, und coupled with them a pecuha code, framed for 
that purpose, and appheable to the Indians only. Of the ope 
ration and character of these laws, I shal] say something before 
{st down. 

There has been some complaint, on the part of Georgia, that, 
from the commencement of ber collusion on this subject with 
the former adnonistration, she bas been much misunderstood, 
and often gicatly nusiepresented. It is fair and candid, theie- 
fore, that, on this occusion and in this Honse, the principles on 
which she has rehed to stpport he: measures should be stated 
by herself; that she shonkl be headin her own words; and 
that, xt she fails to be convinced, the doctiines on which she 
has rested her pretensions may be no longer mistaken, or her 
principles misrepreseuted. I shall not trust myself to state 
thei from recollection, and must ask the committee to indulge 
me inieading some extracts flon the proceedings of her Legis- 
lature in 1827. A joint comniitee of that hody, to whom the 
Governeoi’s message relating to “the acqursiton of the Geor- 
gia Jands, at present in the oecupaney of the Cherokee Indians, 
and the absolute and ymisdictional right of the state to the 
same,” had heen refered, repoited that they had @myven that 
subject the most inatine and deliberate consideration, and ac- 
companied the report with an elaborate caposition of the prin- 
ciples on wineh they fonnded certain resolutions submitted with 
it The whole aeument is finally ecaptlated, with a com- 
prehensiveness and clearness, winch reheve ine from reading 
the whole report. 


“ Before Geoi gia.” says this report, * became a party to the articles 
of agieement and cession, (ot 1802,) she could nghtlully hay e possessed 
heiself of those lands, either by negotiation with the fndians or by 
force; and she had determined todo e035 but by this contract she made 
it the duty of the United States to sustain the expense of obtaining for 
her the possess0nl, provided it could be done upon reasonable terms, 
and by negotiation. But in ease it should beeome necessary to resort 
to force, this contract with the Uniied States makes no provision; the 
consequence js, that Georgia 3s left unvamunelled, at tull libeity to 
prosecute her rights im that point of view, according to her own dls- 
cretion, and as though uo contiact had been made. Your committee, 
theiefore, artive at this conelusion, that, anterior to the revolutionary 
war, the lands in quesuon belonged to Great Britaln, that the neht of 
sovereignty, both as to dominion and empire, was complete and per- 
feet In her; that the possession of the Indians was pei missive , that 
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they were mere tenants at will; and that such tenancy might have 
been determined at any moment, either by negotiation or force, at 
the pleasure of Great Britain, that, upon the termination of the re- 
volutionary war, and by the treaty of peace, Georgia assumed all the 
tights and powers tm relation to the lands and Indians in questton, 
wlueh theretofore belonyed to Great Britain; that since that time 
she has not divested herself of any right or power 1n relation to the 
lands now in question, further than she has in relation to all the 
jalanee of her territory , and thzt she 1s now at full liberty, and has 
he power and right to possess herself, by any means she may 
shoose to employ, of the lands in dispute, and to extend over them 
ier authority and laws, Although your committee belicve that 
he absolute title to the lands in controveisy 1s in Georgia, and that 
she may rightfully possess herself of them, when and by whit means 
she pleases, yet they would not recommend an exercise of that night 
ill all other means fail. We are aware that the Cherokee Indians 
alk extravagantly of their devotion to the land of their fathers, and 
of their attachment to theirhomes; and that they have gone very 
‘ar towards convineing the general government, that negotiation 
vith them, with the view of proeuring their relmquishment of title 
‘o the Georgia lands, will be hopeless; yet we do confidently believe 
hat they have been induced to assume tlus lofty bearing, by the pro- 
.eetion and encouragement whieh have been afforded them by the 
Jnited States, and that they will speak a totally different language, 
f the gencral gorernment ieul change its policy towards them, and ap- 
srize thean of the nate and ectent of the Grorgua tit’e to their lands, 
ind what will be the probab'e consequence of their remaining refractory. 

‘Your committee would recommend that one other, and the dast 
upeal, be made to the general governinent, with a view to open a 
1egotiation with the Cherokee Indians upon the subject; that the Uni 
ed States do instruct their commissioners to submit this report to the 
aid Indians; thatif no such negotiation 1s opened, or if it 1s, and 
roves to be unsuccessful. that then the next Legislature 1s reeom- 
nended to take into consideration the propriety of using the most 
ffectual measures for takeny possession of and extending our authority 
tnd laws over the whole of the lands in controversy. Your enmmit- 
ee, in the true spint of liberality. and forthe purpose alonc of avoid- 
ng any difficulty or misunderstanding, with eithe: the general 
rovernment or the Cherekee Indians, would recommend to the peo- 
ile of Georgia, to accept any treaty that may be made between the 
Jnited States and those Indians, securing to this State so mueh of 
he lands in question as may remain, after aking reserves fer a term 
f years, for hfe, or forever, in fee simple, to the use of particular In- 
lians, not to exceed, in the aggregate, one sixth part of the whole ter- 
itory But, if all this will not do, if the United States will not re- 
leem her pledged honor ; and if the Indians continue to turn a deaf 
sar to the voice of reason and frendship; we now solemnly warn 
hem of the consequences. The lands in question belong to Georgia 
~she must and she i7/l have them Influenced by the foregoing 
sonsiderations, your committee beg leave to offer the following res- 
lutions . 

“t Resolved, That the United States. in failing to procure the iands 
n controversy as early as tle same could he done upon peaceable and 
easonable terms, have palpably violated their contract with Georgia, 
ind are now bound, at all hazards,and awethout regard to ter ms, to pro- 
sure said lands for the use of Georma 

‘ Resolved, That the policy which has been pursued by the United 
States towards the Cherokee Indians, has not been m good faith to- 
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wards Georgia, and as a}l the difhcultics which now exist to an ex- 
tinguishment of the Indian title, have resulted from the acts of poley 
of the United States, it would be unjust and dishonoiable in them to 
take shelter behind these difficuluies 

“ Resolved, That all the lands, appropriated and unappropriated, 
within the conventional limits of Georgia belong to her ubsolutely ; 
that the title isin her, that the Indians are tenants at fur wall; that 
she may, wt unyteme she pleases, determine that tenancy, by taking 
possesston of the premises; and that Georgia has the right to extend 
hier authority and laws over the whole territory, and to coerce obe- 
dience to them fiom all deserptions of people, be they wlute, red or 
black, within her hinits.”’ 


This 1eport and these 1esohitions weie agreed to by both bran- 
ches of the Legislature, approved by the Governor, transinitted to 
the Mesilent under the late admimistration, and aie among the 
papers of this Mouse. They were sent here by the President in 
1828, 11 auswer to a resolution offered bya gentleman fiom Geor- 
gia, (Mi. Wilde.) 

I have not been able to ascertuin whether or not the late ad- 
mimpstration complhed with the suggestion coutained i this 1eport, 
that these jnoceedings of the state of Georgia should be laid be- 
fore the Cherokee nation , but the papers o sour table will enable 
us to judge how far the present adimmistration has, in furtherance 
of the policy and views of Geoigia, changed the forme policy of 
the government, and appnized the Cheiokecs of the nature and 
extent of the Georgia tle to their lauds, and what ihe probable 
consequences would be of their “iematning refractory.” 

Against all these pretensions of Gcoigia the Cherokee nation 
have jnotested to the present admiunistiation as well as to the last. 
They have asserted the inviolability of their theaties, and invok- 
ed the faith and demanded the protection of the government. 
They have recerved the answer of the present Secretary of the 
department of War and the President. They have finally ap- 
pealed to this House, ai! offered thei memorials here as their 
fast refiige from the calamities, which they believe await them 
after we shall have turmed them away. Speaking of then case, 
the Piesident says in his message, “A portion, howeven, of the 
southen tibes, having mingled much wiih the whites, and made 
some progress im the arts of emilized life, have lately attempted to 
erect aii independent government within the limits of Georgia 
and Alabama. These States, claiming to he the only sovereigns 
Within their territories, extended their laws over the Indians, which 
indueed the latter to call on the United States for protection, 
Under these circumstances, the question prescuted was, whether 
the general government had a nmght to sustain these people m 
their pretensions.” 

It is to be deeply regretted, that, before the President assumed 
the power to decide against the Cherokee nation the interesting 
questions, which were thus presented nnder the Constitution, laws 
and public treaties of the country, he had not snbinitted the whole 
maiter to Congress as his constitutional advisers, or, at least, to the 
Senate, with the view of disposing of these difficulties by aimeable 
hegonation, It seems that it was expected, at one tune, that tlus 
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vould have been done. ‘The superintendent of Indian affairs in 
he war department, in a letter of the 1th of April, 1829, to the 
Yherokee delegation, says: “The Secretary of wars not now pie- 
vared to decide the question mvoived in the act of the Legislature 
if Georgia, to winch you refer, in which provision 1s made for cx- 
ending the laws of Georgia over your people after the first of 
‘une, 1830. It isa question which will doubtless be the subject of 
Yongressional inquiry, and what 1s proper in regard to it wall no 
loubt be ordered by that body.” I regret that tls disposition of 
he subject had not been made. These questions night doubt- 
ess have been safely trusted to Congress. Butif this was ever 
he intention of the government, it appears to lave been soon 
ibaudoned. On the 18th of Apml, and within a week after col- 
mel McKenney’s letter, the Seeretary of the department of war 
nformed the Cherokee delegation, that, since that communication 
o them, he had conversed freely and fully with the President, 
nnd had beeu directed by him to subnut to them his views on the 
vhole subject. He then expheatly tells them that their claims to 
he protection of the government, under these treaties and the laws 
if the United States, against the operation of the laws of Georgia, 
ould not be recognised. “I shall not now call the attention of the 
‘ommittee to the doctrines assumed by this department, further 
han to read one or two extracts fiom tlus letter to the Cherokee 
lelegation. 


‘To all this, “ says the Secretary,” there is a plain and obvious an- 
wer, deducible from the known history of the country. During the 
var of the revolution, your nation was the friend and ally of Great 
3ritain ; a power which then claimed sovereignty within the hmits 
f what constituted the thirteen United States. By the declaration 
ff independence, and subsequently the treaty of 1733, all the nghts 
f sovereignty pertaining to Great Britain became vested respect- 
vely in the original States of this Uman, meluding North Carolina 
nd Georgia, within whose teriitorial limits, as defined and known, 
rour nation was then situated If,as zs the case, you have been 
rermuted to abide on your ands from that period to the present, en- 
oying the right of soil and privilege to hunt, it 1s not thence to be 
nferred that this was any thing more than a permusson, growing out 
if compacts with your nition; nor is it a circuinstance whence now 
o deny to those States the exercise of their onginal sovereignty.” 


After further explaining to the Cherokees the views of the 
>resident, the Secretary continues : “ But suppose, and it is sug- 
sested merely for the purpose of awakening your beiter judgment, 
hat Georgia cannot and ought-ot to claini the exercise of such 
L power, witat alternative is presented 2” He then explicitly says 
hat, if any collision should arise, even on this admission that 
Georgia was thus in the wrong, the claims set up by them under 
heir treaties for protection cannot, even then, be recognised ; 
ind, as to the interference of the Executive under the laws of 
he Union or these treaties, he adds, 


“ The President cannot and will not beguile you with such an ex- 
rectation 5” and finally tells them, “ No remedy can be perceived, ex- 
‘ept that which nee heretofore has been submitted for your 
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consideration—w remoral beyond the Mississippi, where alone can be | 
assured to you protection and peace. It must be obvious to you, | 
and the President kas instructed me again to bring it to your candid 
and serious consideration, that to continue where you are, within 
the territorie] limits of an independent State, can promise you noth- 
ing but interruption and disyuietude.” 


’ About the same time, T find that, ina talk delivered by the: 
President to the Creek nation, through their agent, he told them 
that where they now reside, their “ while brothers” always claim- 
ed the Jand, and these lands in Alabama happen to be the lands 
ofthe United states. He firther informed them that his white) 
children in Alabama had extended their laws over their country, § 
and that, if they reniained there, they must subniit to these laws. 
1 believe, Sir, that this bill owes jts origin to this staic of things, 
and that its chief’ policy is to co-operate with these States in the 
acquisition of the benefits which they expect to attain to them-: 
selves by the removal ot the Indians. 

By the course adepted by the Executive, and the principle 
on Which he has thus assumed to act on his own responsibility,: 
without coustiliing Coigress, these tndian uations have beer 
substantially placed without the protection of the United States 
The treaties of this government, nue with them from its firs 
organization, and vnder every adprnisiration, to which they have 
solemnly appealed tor their security agaiust these fatal eneroach~— 
ments on their rights, lave been oeated as sitbordinate to the: 
laws of these States, and are thus virtually abrogated by the ex-_ 
ecutive department. The President has assumed the power t 
dispose of the whole questions and the message proposes to u 
little more than to register this executive decree, This has seri 
ously embarrassed the whole subject. Ttis to be feared that in 
superable obstacles have been thus interposed to the fair and un 
biased action of’ the honse, aud the fiilland tree expression of it 
opinion. We are called upon and constrained to act unde 
a moral coercion extremely untaverable to ap impartial exam 
ination of the questions before us. 1 well know the strengtl 
of the moral influevee of atiy opinion of the exceutive depart 
ment of this govermnent, and i jeel the weight of it on this o¢ 
easion. But 1 hope thatthis Ltonse feels too deeply its own re 
sponsibility to the conntry, to sniffer this iithience: to be felt, 
here against the solemn convictions of its judgment. These: 
questions must now be examitued bere. We aust adopt the 
measure before ns, and in that way sauction all that has been, 
done, and all which shall foltow ; or reject it, and leave the re< 
sporisibility to those who have assumed it. | 

It is the more to be lamented that this decision of the Exeeu-- 
tive was made so hastily, since there Was no necessity of acting 
definitively upon it before Congress would lave convened, The 
laws’of Georgia were not to have gone into operation imnied 
ately. If the first determination, whieh seems to have beer: 
taken, had pot been unfortunately abandoned, and the States 
concerned bad been frankly advised that this subject was to be 
referred to Congress, we should jrave been lett tree to devise. 
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some prudent and just course, by negotiation or legislation, 
which might have quieted all paihes, and preserved the public 
faith nublemished. Jt 1s unfortunately now too late to expect 
that any such course could be proposed with the slightest hope 
of success. Thee is vo reason to believe that the executive 
department is desirous to retiace its steps, and it 3s decisively 
avowed that these State$ have unalterably determined to pro- 
eced to the extremity of a strict exccution of these laws 1n the 
face of the guaranties of our treaties. We niust mect the case, 
then, here as we findit. The message has invited us to examine 
it freely ; and, if 1 am not greatly nnstaken, the decision of this 
House upon the measure now befure it, will involve momentous 
consequences, for good or evil, to the reputation of the country. 
While we have been sittng mm these seats, dehberating on this 
matter, or rather sleepmig over it, the intercourse laws have 
become a dead Ictter in the Statute-book. While the Chero- 
kee delegation have been at our door, anxiously waiting to 
know the fate of their nation, bands of profligate men liave in- 
truded themselves upon them people, and seated themselves 
down upon thei: lands. I know that this is not done under the 
authority of Georgia, or by the countenance of the authonties 
of that State; but our agent has informed us that these intruders 
have taken courage ii their aggressions from the laxity of 
opinion prevailing m regard to {udian rights. A state of yio- 
lence, disreputable to the country, exists there. Blood has al- 
ready been shed. One of the Chei okees lias heen slain in open 
day. The foices of ihe government have very lately been sent 
there to preserve the public peace; and there are now some 
thousands of Jawless adventurers prowling through their coun- 
try. digging for Cherokee gold, and quarrelling ainong them- 
selves for the division of the spoil. I ain not at all surprised 
that outrages of this sort have hecn renewed there. They 
were to have heen expected, and are nothing more than the 
obvious consequences, which must have certainly followed the 
least relaxation of the former policy of the government. The 
protection, which these unfortunate people have demanded of 
ts, has failed to secure them against these evils, 

| By surrendering the question of sovereignty, the Executive 
has, for all substantial purposes, virtually surrendered the trea- 
liestoo, The intercourse laws of the United States are nullified 
with them. For until this was done, the right of these States 
to extend their laws over the Cherokee nation and their country, 
was not sustaimable. It has become necessary, therefore, for 
those who jusufy what has been done, to go one step further, 
and deny the validity of the intercourse laws, and the treaties 
too. That ground has aceordingly becn taken, and gravely at- 
tempted to he sustained. If it be well founded in any principles 
me our political system, there is indeed no redress for those who 
have trusted to us. We shall have ensnared them 1n our toils. 
We have allured them on to their destruction, These unsus- 
pecting victims of their generous confidence in our faith, must 
‘be left to bear the calamities which threaten them as they can, 
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or perish under them. ‘They have gricvously complained of us, | 
and the country has deeply felt the reproaches of our good | 
faith, which these complaints could not have failed to inspire in | 
an enlightened and Christian community. The obligations of § 
our treaties have never been so understood or aeted upon he- : 
fore. "Phe events which have followed have stocked the publie § 
fecling and agitated the conutry. Tt reqnires no skill in political 
selence to interpret these treaties. ‘The plaimnest man can read 
yeur solemn yuaranties to these nations, and understand them, q 
for himself. TL eantel the gentleman from Teunessee (Mr. Bell) 
that be is greatly miste hou in supposing tiat the exeitement | 
which prevails is uothi.: snore than puling sensibility, or that § 
itis to be attributed to rel cus fanatics er aspiring politicians. | 
The memorials on your talies will show you the names of’ the 
wermest friends of tis admimstration. Able civilians and | 
sonnd statesmen believe you to be in the wrong. Pious men! 
of all denomimations have been alicted by what has passed, | 
and the consciences of the purest patriots in the country have | 
been wonndesl. q 
Yn iny nimble epinion, $), Georgia has had no reason to} 
complain of us, or to Acense the general government of a disin 
clination to promote her inierests, as fur as it could have beer 4 
done in the true spirit of our engagements to her, and without | 
Violating our good faith to the Cherokees, To say nothing | 
now of her original title to the country west of her present: 
limiis, (for we assumed that to be in her by the compact of | 
1802,) we made her what was then considered and accepted as / 
a fair compensation for its surrender. We have since burthen-' 
ed the treasury with a heavy charge from the proceeds of what 4 
we acquired, for the extiuguishiment of private ckuinis under titles” 
derives! fron her legislature, ‘Phe amount paid to these claim-| 
ants, cud to Georgia, was seven milfions and a quarter of dol-) 
lars. Jn the exeeutiou of this compact, 1 am imformed that we} 
have since extinguished the Tudian title within her limits to: 
more than twelve milhous of aeres, and at an enormous ex: | 
pense. f am ready now to vote any fiirdier aniount that may} 
be necessary to earry it into effect honorably, in the spiriting 
which it has always been executed. This is to be done by; 
treaty. The very delay which has taken place in its complete} 
exceution, from the second year ef Mr. Jeilerson’s adiministra- | 
tion to this time, (independently of its obvious meaning on the 
face of it,) conclusively shows the sense in which it has been) 
nnderstood and acted upon under all adnsinistrations. There! 
ean be no administration, vor any one Lere, who does not foel! 
aud acknowledge our obligation to exeeute it faithfully. 
In the message of the Executive, informing us what has been), 
ilone, le has given us his reasons, too, for the course Which has 
been taken on his part. While the President has very justly), 
said that it workl be as cruel as unjust to compel the Indian, 
nations to abandon their eonntry, and seck a new home in a 
distant laud, lie has explicitly stated, too, “that they should be | 
distineliy informed, that, if they reniin within the limits of the 
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States, they mnst be subject to their laws”—and that, “in return 
for their obedience as individuals, they will, without doubt, be 
protected im the ehjoyment of those possessions which they have 
emproved by their in lustry. But,” he adds, “jt seems to me Vs- 
ionary to suppose that, in this state of things, claims can be allowed 
on tracts of countiy on which they have neither dwelt or nude um- 
provements, nierely because they have seen them from the moun- 
tain or passed them in the chase.” These are the doctmnes of 
the Executive in the words of the message. ‘They are little short 
of a copy of their origmal, and I might alinost as well have read 
them froin the report and resolutions of Georgia. Thise are doc 
trmes, too, which the United States set up in the thee of the tieaty 
of Holston! The guaruity of that treaty, Su, was to the Chero 
kee nation, and to the lands of the nation, and not to individuals 
Now, what, on the other hand, 1s the palpable operation—indeed, 
I inay say, the express enactments, of the laws of Georgra—but to 
anmiilate couspletely the political capacity, and abolish the gov- 
ernment of tho Chaokees, and reduce them all to mdividuals ? 
There is to be uo louger any nation there. Ta the language of 
the message, they are to 1eceive protection hereafier “like other 
citizens” —of Georgia, I prosuinc—and not from the United States, 
The other party to our treaty uo longer exists. The bill before 
you follows out these prinerples, and authonzes the President to 
purchase the iniprovements on the lands of the Cheiokee nation 
from the mdividuals who happen to cultivate them for the time 
being, under then own reat among themselves, and ex- 
pressly prolubits any Cherokee from 1e-occupying them after- 
wards. These tends then pass to Georgia under our compact. 
The Executive has exprersty yielded to Georgia the power to ac- 
comphsh this olycct by the extuetion of the national capacity of 
the Cherokees under her Luvs. It is an idle waste of woids to 
enter npen any forma: reasoning to show that he has thus as- 
sumed the pewer to cbiogate the ticaty itself. Ifhe has the power 
under the Constitution to do whet he has done, it 13 mere mock- 
ery, and an insult to the Clicrokees and to common seuse, to talk 
about the teaty of Holston as a thmeg which has any existence, 
I do not know whom he iay have consulted, or who has 1ecom- 
mended to him the course which lie has seen ft to adopt with 
this treaty ; but T wust, at least, that this illustration of our notions 
of public faith has received no countenance from that member of 
his cabinet, Whom we Lave been accustomed to consider as stand- 
ng mn the nearest relation to his person, and whose duties have 
nade him the confidential adviser of the President in negotiations 
with other powers. 

At the threshold of this inquiry, we shall find ourselyes met 
with a very grave question, intumatcly connceted with the treaty- 
naking power, which T hope those who intend to sustain what 
1as_been done, will be able to answer to the satisfaction of the 
House. Tam the more anxious to know their views of it, as we 
rave heard some specious appeals to the friends of State richts 
o come forward on this occasion, and sustain their principles. 
The alarm hes een sounded ; and they have rushed to the stan- 
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dard with a alacrity which leaves us no reason to doubt that 
they have really believed their favorite doctrines to be in jeopardy. 
I fear that these appeals have had some influence upon the ques- _ 
tion before us. ' 

ifthere was any point, on which, more than any other, the Op- — 
position ta the adoption ef the Constitution originally tumed, and 
the influence of which has een telt by one of the great parties 
which divided the ecuniry, it was the apprehension that the new 
government was either tuo monarehieal ia principle, or would 
turn out to he som practice, This alarm, too, wasehicfly found- 
ed on the opinion that the Constinuion had provided no adequate © 
security to the States, by hnpesing definite and effectual limita- | 
tions on the executive power and cxecutive discretion. It has - 
been a fruitial source of erimination, whether just or injust,upon - 
one of the parties, aud especially npon general Hamilion and his © 
friends, that the tendency of their principles, and of the measures | 
which they advised, was to mvest the President with powers — 
which must prove fatal to the wholesome influence of the House | 
of Representatives und destroy the control of the States in the | 
Senate. Unser Giese banners, batdes lave been fought and won ; 
and Janreis have eter been, or thought to have been, gathered. 
‘Phey have certainly been claimed as the rewards of victory, and 
are even yet Worn here as the hereditary honors of the field. 

The gnestion before us does net involve the right of the Presi- | 
dent, in the recess of Congress, to decide, in the first instance, for | 
the regwation of his conduct nutil they can be cenyened, the | 
mere construction of the teruis of a teaty—auor ta determine the 
effect of on Infvaction of any of its engagements by the other par- 
ty. There is noting anbiguous or of doubtfldl aiterpretaon on 
the fuee of die Cherokee and Creck treaties, and no pretence has 
been set up tnt they have beeu disregarded by the executive be- | 
cause these naiions have not observed then on their part, and kept 
their fiith with us honesily. They were well understood, origin- 
ally, eu all sides, and aro tramicd in language that eamet be per- | 
verted. There can be wo quibbling as to the real nitention of | 
both parties. ‘Ibe terms are not susceptible of different significa. | 
tions, and the expressions uscd are definite and suitable to the | 
subject niatter of them. bt is cnough, however, that the Exeeu- 
tive has not assumed to act on this ground, and the conrplaints of 
bad faith are unfortunately all on the other side. Nor are we ex- § 
wnining whether the casus federis has occurred under any treaty | 
with a third party, by which any engagements on our part, not | 
operative before, liave come into force. He claims the bread | 
power that it is for the Executive to determine the abrogation of ‘ 
our stipniations, because Georgia bas enacted certain laws for 
more efleetually exercising the jurisdiction which she claims over 
the Cherokee nation and their lands, He maintains the right, in 
that departinent of the government, to treat the obligations, by 
which the United Sues are bound on the face of the treaties, as 
annulled from that thne—that they shall be reduced to mean | 
nothing any Jonger—in a word, that, from that time, they have no § 
existence as treaties with the Cherokee or Creek nations. This 
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is the doctrine wiuch must be sustained, and it is this streteh of 
executive power whiel must be vindieated by those who support 
the measures of the President. The doctiine will reach our trea- 
ties with other powers, too, as well as those now before us; for 
we are exammuig the right of the Executive to determine sueh a 
question at all, in any case, and not whether he has decided it 
correctly in this. ; 

But, Sir, the power asserted will be found to be much higher 
than the Executive claims it to be. The assuinption on whieh it 
ostensibly rests in the message js, that, hy the happening of the 
contingency, that Georgia has “ exten ted” her laws over the Cher- 
okees, the treaty has now come into collision with the jurisdiction 
of the State, and must therefore be yielded. But the principle 
which luiks under this disguise really goes to the total annihilation 
of the treatics fiom the begmuing, aud assumes that they were 
never bindmg on the United States at all, If they ever were so, 
no act of one of the States could discharge our obhgations. ‘The 
jurisdiction of Georgia must have heen as peitect when these 
treaties were first niade as it was in 1827, and the general laws of 
the State must have always applied to the Cherokee country. If 
the treaties are mvahd now, they were always so. The mght of 
Georgia to the improvements of the Cherokees, too, is as perfect 
as jtis to then vacant lands. ‘There is no liding-place half-way. 
There is no nuddie giound on which the Exccutive can stand. I 
doubt it there was ever meant to be any, for less than the whole 
would not reach the olject to be attained. ‘The prmeiple set up 
cainot be anested atany pomt shoit of the total »rostiation of the 
tieaties, and the unqualified power in the Execunve to mould and 
fashion them, and to aunihiate these or eny other treaties at his 
own wil and pleasure. Ile asks no advice from auy other de- 
partment, and consults no co-ordinate branch of the government. 
He acknowledges ne obligation to submit svch a question to Con- 
gress, 0: even to the Senate. fis march is onwaid to the direct 
accomplishment of the executive will, as if the whole aetion of 
the governinent on this subject was the exclusive attnbute of ex- 
ceutive power. It as this, Su, whieh has Jed to all our embar- 
rassinenta, and brought about the present disordeily eondition of 
the government im this matter. It is to support measures and 
doctrines lke these that appeals have been made, on this occasion, 
to the friends of State rights. I think that if they examme their 
prine;ples carefully, we have reason to believe that they will be 
found on the othe: side of the question. j 

It is well known that the disposition of the treaty-making pow- 
e: was one of the inost difieult pomts to be settled m the Con- 
vention of 1787, In Europe, it was in the hands of the sovereign, 
and was liable to the greatest abuse. It had been used there for 
personal objects, and perverted to the most mischievous designs 
of ambition. ‘The whole pohey of many of the European gov- 
ernmeats had been seriously involved in the exereise of this pow- 
er, and it had led to measures the most fatal to their prosperity 
and.peace. Indeed, Sir, many of the calamities whieh: they suf- 
fered for a century may be traced to the abuse of this power iu 
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the hands of the crown. It was in the view of this evil, that, un- 
der onr Constitution, it was considered unsafe to trust it to the Ex- 
ecutive. In Europe it was prerogative; but here it was to be 
limited by the Coustitution, and subjected to the control of the 
States m_ the Scnate, where their sovereignty was equal. It was 
a political power, which so seriously affeeted the general policy of 
the country in its relations with other nations, as well as in its 
operation on the prosperity of the States at home, that it was even 
considered unsufe to intrust it to a majority of the States, and the 
conemrence of two thirds of the Senators was theretore required. 
Por this purpose, the Senate is the couneil of the States, and the 
treaties are the acts of the States. The E-xceutive is little more, in 
that respect, than the agent or organ of the States, in mutters of 
negotiation. Ele may refise to act at all, and shut the door of 
negotiation, or decline te submit his preliminary arrangements to 
the Senate. This was deemed to be quite as much power as 
could be safely trusted to his diserction. [fis will or his opinion, 
however, was nothing without their sanetion. The treaties, | 
therefore, express the will of the States, and not the capricians | 
inchnations or the pleasure of the executive department. They — 
would have been the supreme law of the land under the law of 
nations, without any express provision in the Censtitutions but 
that sanetion has been superadded, that there shoulet be no ques- | 
tion of their supremucy, As they constitute the publie knw of 
the country, the treaty-making power was withheld from the Ex- | 
ecutive, beeanse, under our Constitution, this was to be a povern- | 
ment of law, wud not of prerogative, and especially noi of Pxeen- | 
tive prerogative ; for it his will was to have the force of lav, that | 
was, to a certain degree, despotism. When the Exeeiiive and | 
the States have entered into a treaty, the Constitution has attached i 
its sunction 1 it, and given it all its efficacy. Its validity rests | 
upon that, and its force and operation are sustamed by that. When | 
once fixed and adopted as the law of the land, the Executive las | 
no dispensing power. His own duty is plainly preserbed in | 
the Coustitution, The coutrol of the States over his will has been | 
constitutionally interposed to very litthe purpose, if treaties are to- 
take effeet or not, or be suspended in: their operation aitcrwards, | 
at his pleasure, without any violation of them by the other party. . 
They are clothed with a sanctity which entitles them to higher! 
respeet than our mere nnusecipal regulations. There are two 
parties to them, and the publie faith secures their imviolability. 
And vet it bes bee gravely asserted, and attempted to be main- 
tained, that, alier the States have entered into treaties, the Pixecu- 
tive nmy revise their solemm aets—that he may Judge over the 
States and above the States—that he may eutertuin an appeal! 
from them to himself or his cabinet—that he muy virtually abro-_ 
gate their treaties by an order in council, and give the force of | 
law to an excentive proclamation. 
The treaties and the law of nations constitute the public’ 
Jaw of the Union. They deeply concern private right, as well, 
as the political relations of the country. If a question should: 
arise between one of your citizens and the government ora 
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foreign power, would the jucheiary regard an interposition of 
the executive, which professed to exercise the right of im 
pugning the integrity of your treaties? ‘The power, Sir, to 
adjust and settle the conventional law of all countries, must 
exist somewhere in all governments. It 1s vested here in the 
States themselves, und when they have established it, the politi- 
cul nghts of others become irrevocable. You are denied the 
power of unsettling it, or revoking your obligations at your own 
pleasure. Above all things, we bave never trusted the Execu- 
tive with that dangerous prerogative. The Senate was vested 
with the power to determine the conventional law of the Union, 
because they ae the pecullar guardians and conseivators, as 
well as the representatives of the States, m the exercise of that 
function of their sovereignty. In such matters as, in the exer- 
cise of this high political attibute, might affect their citizens 
or their own jurisdictions, it could be safely trustecl no where 
else. The individual States were denied this powe:, because 
that might defeat the conventional law of the whole. There 
is nothing new, or suggested now for the first time, in that 
operation of treaties, which, to some extent, affects and controls 
their domestic jurisdicuon, and mmpairs, in some degree, what 
gentlemen lave so tenaciously held to, as the 1eserved rights 
of the States. Every treaty of linnts imusi have that operation. 
Tue treaty of 1783 abroguied all the State laws which impeded 
the recovery of British debts, and prohibited the States trom 
passing any in future, Yet the old Congress had no jurisdic- 
hon over that matter, except as a result of the treaty-making 
power. In the letter of Mr. Jefferson to Mr. Ilammond, of the 
29th of May, 1792, he says that 1t was always perfectly under- 
stood that the treatics controlled the laws of the States—the 
Confederation having made them obligatory on the whole; 
that Congress had so declared and demonstrated them; that 
the legislatures and executives of most of the States had ad- 
nitted it; and that the judiearies, both of the separate and 
general governments, had so deeded. He stated further, that 
‘he formal repeal of the laws of the States was all supereroga- 
ion, and showed that Georgia herself had so considered it, and 
rer courts had so adjudged. It was every where considered 
that these laws of the States were annulled by the treaty. It 
would be quite easy to refer to mmerous instances of the same 
sort, In various treaties since the adoption of the present Con- 
stitution. As it was foreseen that such must of necessity be 
‘heir effect by the Jaw of nations, that feature of the old Con- 
ederation, which retains this power in the hands of the States 
ay the federative 1epresentation of these sovercignties in the 
senate, 18 continued under the present Constitution. Tt was 
sonfided to, or rather reserved to the States there, as a politi 
zal Confederation of sovereignties, that they might determine 
or Bemeel vee how far, and to what objects, the conventional 
A Sees wep Shenld Ke extended. It is not, in any sense, 
suggestion 1s a mere ab FPSO ONE ase or tat 

abuse of words. It may as well be said 
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that the sovereignty of a particular State is dismembered by 
the constitutional eperation of the laws of Congress tor regu-— 
latmg the commeree of the country. The thing of which 
gentlemen speuk is the totality of sovereignty, which exists no 
where under our iustituons. | consider that the States have, 
in the strictest sense, retained to themselves in the Senate, their 
own control of their reserved rights in the exercise of the trea- 
ty-making power It js safely placed there under their own 
conservetion, aad they are bound, in good iaidi to the Cnion, 
to respect the treatics whieh are there entered into. They are 
represented and act there asin their origimal capacity. “Chey 
could not act with convenience or usefubiess iu any other way. | 
"Their rights are safe in their own eauncil, What is eonstitu- 
Uionally settled there, becomes their publie Jaw, and they are | 
bound to observe it. Jt is not perhaps strictly a legislative | 
power, though Mr. Madison has treated it, in a publication to | 
Which I shall presently refer, as partaking niuch of that char- 
ueter. The Constitution declares that “ all legislative powers” — 
therein granted shall be vested in Congress. Itis sot, how- 
ever, essential to the views which I take of the question, to — 
consider that poiut. 
The course of the Executive bas overturned these con: 
stitutional seeurities of ihe States, and swept away their | 
power. His doctrines fall nothing short of an assumption of | 
the hawer ot Congress to abrogate the public treaties in a case | 
of high and uncontrollable uecessity, by exercising: the power | 
ef declaring war. If the friends of State rights propose to - 
sanction the violation of these Indien treaties, they must bear | 
him out to the doll extent of dis thoughtless usurpation, This 
question is noi altogether new, though no stretch of executive 
prerogative like this has ever betore oceurred or been claimed — 
under apy administration, I presume that gentlemen are fa- | 
miliar with the history of the Proclamation of Neutrality, issued | 
by general Washington in 1783. This declaration by the Pres- 
ident of the disposition of the government to remain at peace, | 
and warning eur eitizens to abstain from any acts that might | 
involve them or the Government im the war, was looked upon 
Win Jealousy. Ii was a topie of mach remark, and was elose- 
ly serutinized. Yet it violated no treaty. It assumed to sus- 
pend none of our obligations, and setiled no question ansing 
upon them, General Washington neither claimed nor exereised 
such a power. ‘The Proclamation was precisely what it pro- 
fessed to he, and no more. The administration assumed a pos- 
ture of neutrality, and the Proclamation declared the intention 
of the President not to change the relations of the government, 
unt] Congress should convene and settle that question. In | 
the mean time, our citizens were forewarned, that if they | 
mingled with the parties to the war, and took part with either 
side, the government wenld not extend its power for their pro- 
tection. It was unanimously sanctioned jn the cabinet. Mr. 
Jefferson approved it, and lias informed us that he “ admitted 
that the President, haying received the nation at the close of | 
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Congress, in a state of peace, was bound to preserve it in 
that state, ull Congress shoul meet again; and might proclaim 
any thing which weut no further.” Whether the Pioclamation 
was to be treated as implying a pledge of future nentrality, 
was another matter, and a speculative question. But general 
Washington and ins adininistration were uucomnntted to any 
such construction of at. It was au abstract question, and the 
President, at the opemng of the neat session of Congress, laid 
the whole subject betore them for them constitutional action 
upon it. General Hanniton fully declared, that no opmion of 
the President, ou the pot of neutrality, or the French guar 
anty, could im the least affect the question; aud the Message 
simply anuonnced the issuing of the Pioclaination and its real 
object. Mr. Machsou has furmshed ns with bis opinions on the 
nature of the treaty-making power, iu the letters of Helvidius. 
The frends of State 1ights inay clearly see, m that commenta- 
ry, in whatdirection the government i» advancing, if the meas- 
ures of the Exccutive, since the adjoninment ot the last Con- 
gress, are sanctioned by this House. ‘Phe power lie has exer- 
cised involves the assumption of the most trauscendental sove- 
reignty of the States, and prostrates every other department of 
the governinent. The Executive may m other ways bring you 
into collision with foreign nations, on his 1esponsilility to those 
who may constitutionally call lim to answer; but in the case 
before us, [ consider that he has acted by open usuipation. It 
should be qimte enough that he may, inthe exercise of Ins con- 
fessed powers, force you into war against your own will, with- 
out yielding to hun the power to enthrone Inmself above the 
Constitution, Lf, on any question which iwyolves the construc- 
tion of a treaty—muclh more its validity—he tnay assume the 
powers of the Senate, the Judiciary and Congress, there 1s no 
longer any power in the government, which can be saul te 
have been limited by the Constitution at all. It is a bold step 
indeed of exccutive prerogative, and [ lave heen surprised to 
fiud that gentlemen in this house sit down so quictly under 
it. IT was anxious, inthe early part of the session, to know 
how it might be received by the Senate; but my doubts were 
entirely removed when this bill appeared at your door. They 
have capitulated. ‘They are completely disarmed, and have 
‘been marched ont of their entrenchments without the honors 
of war. The duty of the Executive in this matter was exceed- 
ingly plam. If he donbted as to the validity or operation of 
these treaties, the examples of his predecessors were before 
him. He should have at least pansed before he moved so 
rashly—have kept all things in the condition in which they 
stood, and submitted the whole case to Congress. The first 
Suggestion made to the Cherokee delegation was right; and it 
is to be lamented that it was ever revoked or withdrawn. 
What is to be onr security for onr European treaties? If the 
| Executive doubts as to the construction or validity of those, too, 
Shall he cut the knot for himself, and dissolve their obligations ? 
Our commercial treaties have no greater sanctity than any 
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others. Is your foreign trade and intereourse with other na 
tions to be at Ins mercy too? I am not aware that the laws of 
Congress have any greater sanctions than your treaties. You 
have many treaties with other uations for the advantage of 
your citizens. Shall the Executive so deal with these, too, as 
to prostrale your navigation, or subject it to retaliation? He 
may annul the stipulations of treaties made to favor your own 
trade ; for?f he can overleap the law of nations and the Consti- 
tution, by revoking those whieh favor others, you have no bet- 
ter,seeurity than bis will for yourselves. Ile can release them 
front their stipulations in your favor, as well as those which 
operate against them. If lie should think that all lus prede- 
cessors and former Seuates Jiave been wiong-headed on other 
pots, and that they lave been too hberal to particular inte- 
rests, or have fuvured commeice, or navigation or manufac- 
tures tao much, it is only for the Executive to put forth Ins 
prerogative, and your constitutional securities are an his hand. 
IT am ready to adimit that a case of high and uncoantiollable 
necessity may ovcul, so deeply involving the fate of the coun- 
try, 01 so seliously affecting its safety, that the President, sub- 
mitting himself to a high :esponsibilty, may feel it to be his 
duty to decline the caecution of a ueuty until Congress ean be 
eonyened. But his (luty in such a case is very clear. He may 
suspend acting upon it altogether, but he las no posver to de- 
termmiue such a question finally for himself. He must submit 
itto Congress. Ifa treaty is to be declared void, 11 1s for Con- 
gress only to annul it.* ‘The Picsident and Senate cannot do 
it unless by uegotiation. But, Sir, these aie eatre:me euses, 
and that before us is not one of them. The President has not 
acted, or professed to act, with any such views. He )ras given 
to the other party his own final determinanon of the question, 
and has aeted upon it throughout. Ile declined to suspend the 
matter at all ull the case could be sent here, and dneeted the, 
Seeretary of the war depaitinent to inform the Cheiokce dele- 
gation that the course of the governinent was changed, and to 
eommunicate to them his final decision. He asks us now for 
no opinion upon at, but, considering it settled, we are called 
upon to appropriate some mullions to relieve the other party 
from the condition to which his decision has iedueed them. 
I know that there is apathy here under these assuniptions of 
the Executive; but we are bound to resist these encroachments 
on the powers of Congress at the beginning. This is not a 
distant alarm. The invaderis within this hall. His manifesto 
is on your table; and, at the next step, we, too, shall have sur- 
rendered at discretion, JI have often thought that, after all, 
those wlio usurp authoity were not so much to blaine as we 
commonly consider them to be, when we find others so ready 
to yield up the powers of government into their hands. Rome 
preserved her liberties until] her public eouncils prepared the} 
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way for one family to estabhsh itself on their ruins; and the 
[udors and Stuarts did not rule 1m Eugland by proclamation, 
intil servile parliaments looked upon the advances of preroga- 
ive at least with indifference. If these encroachments of the 
sxecutive depaitment are not met and repelled in these halls, 
hey will be resisted no where. The only power which stands 
yetween the Executive and the States 1s Congress, The States 
may destroy the Umon themselves by open torce, but tle con- 
sentration of power in the hands of the Executive leads to des- 
notism, which 3s worse. Of the two evils, I should prefer the 
aulhfying power in the States. It is less dangerous, and aduuts 
of surer remedy. A single State may occasionally sit unqmet- 
ly under the meagnres of government, but the good sense of 
the people will set all things right inthe end. But the execu- 
tive department never yields up power. The whole Union 
will sooner or later feel the shock, if this control of our treaties 
shall be surrendered. The mischief will reach every where, 
ynd 3s irreparable: The judicsary may partially protect ind1- 
ridual right, but there are two parties to the treaties, and one 
of them will not always be under your control. We have al- 
‘eady reachcd a pomt 1 legislation, at this session, where we 
should pause, and seriously consider in what path we are ad- 
vancing. ‘There are several bills now on your table, formally 
orepared in the committee rooms of this House, and reported 
1ere, Which confer powers of an extraordinary character on 
he Executive. When you shall have passed the bill now un- 
ler consideration, which places your territory west of the Mis- 
assipp1 at Ins sole disposal, the two bills relaung to the anny 
ind navy, the reciprocity act reported a few days ago by one 
»f my colleagues, and yielded up the power claimed over your 
reaties, this government will scarcely be a masked monarchy. 
The Constitution will have become blank paper, and the first 
lictator may come to your table and write Ins decrees pon it 
it his pleasure. It may not become me to address an -admoni- 
ion to this House, and it would profit nothing trom me or any 
nan, if history has already done it so often in vain. But it is 
i¢ least time for us, as prudent inen, to open-that book at al- 
nost any page, and read the fate of all republics that have 
sone before us and perished , or, if we are not admonished by 
he past, to look around us, and see what is passing in the world 
n ourown day. Whit is now the condition of South America 
n whose emancipation we felt so deep an interest, and where 
ve hoped to find the cause of free government strengthened 
igainst the alhances of its enemes? Disumon has blasted 
ur hopes. Slavish Congresses have there betrayed their 
‘ountry, and the power of that whole continent is swayed by 
yands of reckless despots. Yet, while their liberties have been 
wushed, we find m Europe that, in spite of the power of kingly 
hanes, the parhament of one government at least, and that 
00, once the most despotic of them all, is successfully hmit- 
ng the power and influence of the crown. Shall we, then 
itrengthen the ae of the Executive here as one of the secu- 
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rities of the rights of the States? I know very well the answer 
which gentlemen are ready to offer on this oceasion. © We are 
to be told that his decision las been in javor of the States. It 
is this whieh leads us to look upon his measures with eompla- 
cency; and this isthe soothing opiate by which he has quieted 
our tears, T should like to hear the answer to another ques- 
tion. What will be the decision of the Executive in the next 
ease? Will that be in favor of the States, or against then? 1 
will tell you, Sir, Lhey will uot be sutlered to ask that ques- 
tion, When they bave conceded the power to settle such a 
matter for himesel, the Execotive will take care to exereise his 
new prerogative without eousulting them. We may see, on 
this oceasion, in the clearest light, the tendency of executive 
power in those collisions which occasionally spring up in every 
federative govermnent between the iwembers of it and the head. 
This department js canstauily on the watell, and seldom fails 
to secure to itself the arbitrament of every such matter. This 
third party is ever lying in wait for power. ° Vuder some plav- 
sible disguise, it attracts the confidence of the parties, and not 
unfreguently by appeals tu the pride as wellas the interests of 
States, it secures itself in its ustirpations, and leads them will- 
ingly to rivet their own chains. If the Executive had decided 
that all our fermer treaties with the Chervkees and Creeks 
had been void, as to the cessians of land which some of the 
States liave reeeived under them, should we not have witness- 
ed a very different feeling here Should we not have heard 
something—and that, too, quite earnestly—of plighted faith— 
of solenm treaties—and the coustitutionul securities of the 
States? By what process of intatuation, or by what operation 
of self-loye or State pride, haye we brought ourselves to yield 
to the Executive the power to provonnce these treaties to 
be worthless to the other parties? ‘There can be no tyranny 
worse than that which refuses to be governed by its own rules, 

1 find thatwe have cntered inte mere than two lundred trea- 
ties with the Indian nations since the declarattan of indepen- 
dence. Fifteen are with the Cherokees alone, and all hut one 
of these have been made since the adoption of the present Con- 
stitution, ‘They bave been inade under every administration. 
Commissioners for treating have been nominated to the Senate, 
and reenlarly comuuissioued tor this purpose, Kvery Senate 
sinee 1789 lias vatitied them; and they are proclaimed by the 
Executive like all other treaties. The statesinen, whose names | 
have sanctioned them, are Washington, Adams, Jefferson, | 
Madison, and Monroe. I see among them, 100, the name of the | 
present Chict Magistrate. It is in the face of such a ease as | 
this, that we have heard the validity ol Dadian treaties denied, ; 
and the history of this government for half a century treated @ 
as a deliberate system of jugglery and imposture. 

If there is any foundation for the doctrines whieli have been | 
put forth to justify ourselves in disregarding these treaties, we | 
are bound to make out a ease so clear that no plausible doubt + 
can be started agaiust us. Our path moist be free, open and, 
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unobstructed ; and we must not only see that we can go there, 
but that we can do it with safety and honor. If there ean be 
any doubt, it becomes us, if we regard our faith, to ask our- 
selves, as honest men, winch party is entitled to aie benefit of 
it mm inorality ?—the ignorant or the enlightened ?—the weak 
or the strong ?—the defenceless or the powerful? We should 
take care that, on such a question, it shall not be said of us that 
we have thrown our swoid into the scale. The Cherokee 
treaties and our guaranties to them have been Lie for com- 
pensations gianted to us on the face of them. Now, what says 
natural jusuce in sueh a case? You have taken these compen- 
sations, aud are m the enjoyment of them to this day. Can you 
restore to the other party what you have taken froin him, and 
what you tempted bin to yield to yon? Can you give baek the 
rights which lhe has surrendered ? Can you plaee hin in the 
situation fiom which you have enticed him? Is this now in 
your power, if you were even disposed to do it? ‘These are 
questions, Sir, which will be asked, and they ought to be asked. 
It is better for us toask them now. For they must be answer- 
ed too—and answered honorably for you; or your country 
is disgiaeed before the woild. You are handling no light 
or trifing matter. You are pressed on every side by cireum- 
stances, whieh shonld constrain prudent men to look well to 
their steps. While these treaties are lying open before you, 
and you are compelled to lock such an array of names as these 
in the face, he must be a bold man, and one having a very good 
opimon of himself, who ean step forward and eflace the most 
honorable portion of your history, and hold up the illustrious 
men who founded this government as ignaiant of the first 
principles of the Constitution. I have too much confidence in 
the honor and justice of this House to believe that we are pre- 
pared so soon to blemish the repntation of those names, which 
we have been taught to venerate from our childhood. 

IT have carefully examined the report of the committee on 
Indian affairs, to find on what ground this bill is to be support- 
ed; and, great as my personal respeet 1s forthe gentlemen who 
ae on that committee, I am eonstramed to say, that I have 
found in that paper subtle pimeiples thrown ont, but not es- 
tablished—ingenious doctrines started, but not proved—and re- 
fined theories projeeted, whieh I think the Instory of the eountry 
wil not sustain. The positions relied on to support the argu- 
ment of the eommnttee against the right of the Indian nations to 
soil or sovereignty are, “that possession, actual or constructive, 
of the entire habitable portion of this contment was taken by the 
nations of Europe, divided out and leld onginally by the right 
of discovery as between themselves, and by the right of dis- 
covery aud conquest as against the aboriginal inhabitants 3” 
that, “although the practice of the crown of England was not 
marked with an equab disregard” (as that of Spain) “of the 
rights of personal liberty in the Indians, yet their pretensions to 
be the owners of any portion of the soil were whally disregard- 
ed ;” that “in all the acts, first of the Colonies, and afterwards ot 


100 MR. STORRS’S SPELCH. 


the States, the fundamental principle that the Indians had ne 
nghts, by virtue of their ancient possession, either of soil or sove- 
reignty, has never been abandoned, either expressly or by impli- 
cation,” and that the recognition of these pnnciples may be 
seen in the history of the federal government. 

Before [ proceed to a more particular examination of these 
positions, wluch have been advanced with so much confidence, 
I feel it to‘be a duty to the State which I have the honor in 
part to represent here, to say something of her policy towards 
the Indians within her hmits. [have been somewhat surpris- 
ed to hear, on several occasions dinnig this session, that New 
Yoik had some interest in this question, and that her policy, 
since the revolution, would be found to sanction the principles 
which have been advanced m relation to the Cherokees. 1 
feel bound uot to let this oppertuinty pass without setting that 
matter night. I deny, Sw, that there 1~ any just ground for 
these asseitions; and more especially I deny, that she has 
maintained any doctrines, which go to impeach the sanctity, or 
inpait the obhgations of any tiecaties made by the general 
government with the Indian nations in that State. By the 
treahes of Toit Schuyler of September 12th, 1728, September 
22d, 1788, and of Albany of February 25th, 1789, the Onon- 
dagas, Oneidas and Cajugas expressly ceded and granted all 
their lands to that State, and the occupation of certam portions 
of the lands thus ceded was allowed them by the State 1m the 
same treaties. ‘he Stockbridge and Brothertewn Indians came 
into that State fiom some of the New England States. None 
of these uibes, therefore, liold any lands theie under their native 
or original ttle. Whether they are to be theated as aliens or 
not, or whatever their ielation to the State may he, they are 
subject, like all ahens as well as citizens, to the crinunal juris- 
diction of the State. Tut as these tmbes, as well as others, have 
been placed under her protection, she has recognised her obli- 
gation to secure thein against the fiauds and encroachments 
of white men. She was bound, 10 the tieatics I have referred 
to, to do this as to their Jands, and she has ever respected thein 
honorably. Accordingly, it has been made unlawful for her 
citizens, oF any other than Indrans, to settle among them; or to 
purchase then lands; 02 to prosecute agamist them any action 
upon apy contract, m hier courts. Suiely New York may 
regulate the conduct of her own citizens in these matters as 
she pleases But she has vot stopped there. Agents and attor- 
neys for them have been appomted, and paid, too, by the State, 
to advise them iv contiavelsics among themselves, o1 with 
others, to defeud them in ell achons brought against them, and 
to prosecute forthem. Yet I find these haw s, passed for their 
protection, among those gravely reported fiom the committee 
on Indian affans under a resolution of this House, and laid upon 
our tables to show, I presume, that New York claims the same 
power over the Indian tribes and then lands that Georgia, Ala- 
bama and Mississippi have done over the Indians within their 
limits. Why, Sir, 1f these laws aie carefully examined, they 
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would show nothing to that effect, did the Judians still hold 
heir lands and sovereignty under their native claim and iight. 
So careful has New York been on the point of Jndian title, 
hat, although the Mohawks were driven into Canada, at the 
‘lose of the revolution, and their eounty was wrested from 
hem by actual conquest, we find that, as late as the 29th of 
March, 1797, she purehased thei title at a treaty held at Alba- 
ry, under the authority of the federal government. It purports 
6 have been made with “the Mahawk nation of Indians resid- 
ng in the Province of Upper Canada, within the donumons of 
he king of Great Britain,” in the jnesence of Isaac Snuth, a 
sominissioner appointed by the United States. Dy another 
reaty, held at New York, on the 31st of May, 1720, the State 
yurehased of “the seven nations of Indias of Canada,” all their 
aims to lands wituin Ler linits, reserving a sinall tract at St. 
Yegis. 

The Seneca nation still claim to bold their lands under their 
original title. But New York has no interest in them, The 
re-enrptive right was conveyed to Massachusetts many years 
igo, and 1s now held by individuals uncer pinchases fiom that 
State. I have noticed, in the Executive Journal, thet, on the 
4th of February, 1827, a conveyance by tieaty from the Sen- 
ca nation of part of thew lands to some of these individuals, 
nade in the presence of a commissioner of the United States, 
vas laid betore the Senate by Bi. Adams. On the 29th of 
“ebruary, 1828, a resolution to ratify it was negatived, the Sen- 
ite beg equally divided on the question. On the 26th of 
March, the followmeg resolution was submitted by one of the 
senators from Georgia, (Mr. Berrien :) 

“ Resolved, Tuat, by the refusal of the Senate to ratify the 
reaty with the Seneca Indians, it 18 not intended to express 
iny disapprobation of the terms of the contract entered into by 
he individuals who were parties to that contract, but merely 
o disclaim any powtr over the subject matter.” 

This 1esolution was modified, on the 4th of April, by omitting 
he latter words, and insertiig so as to read, “to disclaim the 
recessity of an interference by the Senate with the subject matter,” 
und passed in that form. These proceedings struck me as 
somewhat novel; axl I find that the Senate departed, in this 
nstance, from its former practice, on the same subjeet, under 
Mr. Jefferson’s administration. Tle treaties between the Sen- 
2cas and Oliver Phelps, as well as the Holland Land Company, 
or perfecting tlie same pre-emptive right, were laid before the 
Senate by Mir. Jefferson, and formally ratified, like other trea- 
ies. There was but one dissenting vote, (Mr. Wright of Mary- 
and.) Neither Mr. Jefferson nor the Senate appear to have 
hen thonght that this was an interference in any matter be- 
yond their power. How soon afterwards it was discover- 
x to be so, I cannot say. It may, perhaps, be inferred that 
his treaty was considered more in the nature of a private con- 
ract than a political treaty in the sense of the Constitution; and 
he conclusion CEeuRe the Senate came may admit of that 
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explanation. Bnt I think that the proceedings followed too 
close npou the Georgia resolutions, to authorize us to eonsider 
it as a grave precedent, in its bearing on the question of State 
sovereignty. 

‘Lhe committee have referred us to an expression found in 
an opinion delivered in the Supreme Court of New York, by 
the Chief Justice, in which they came to the conelusion that 
the Indians were to be considered as citizens of the State, and 
capiuble of taking by descent. They have eopied into their 
report an extract of half a dozen words, in which the Chief 
Justice said that he “knew .of no half-way doctrine on this 
subject.” It would be quite eneugh for New York to say, in 
answer to this ease, that this opinion was aiterwards reversed 
in the Comrt of Errors, with great unanimity; and this very 
point was then fully examined by the Chaneellor. But. it 
would bave been more fair to have furnished us here with a 
seinewhat larger extract from the opinion of the Chief Justice. 
‘The context would have shown us more elearly the views, 
which Jed the Court to the eonelusion to whieli they eaine. 
He says that the Court “do not mean to say that the eondition 
af the Jndian tribes, at former and remote periods, has been 
that of subjects or citizens of the State. Their condition has 
been gradually changing, wnitil they have lost every attribute of 
soverelenty, and become entirely dependent upon and subjeet 
to sur government. I know of no halt-way doctrine on this 
subjeet.” Now, Sir, } think that the fair import of this is rather 
against the position taken by the committee. We all admit | 
that there is no half-way doctrine on this point. Every eandid | 
man will admit, too, that a tribe of Indians, within apy of tie | 
States, may so far dwindle away, or abandon their right to | 
self-govermnent, and so fir dissolve their origipal institutions, 
that they may be considered, om the soundest principles, to 
haye become merged in our society, and extinet, for all politieal 
purposes, as separate conmmmnities. lt wold be very easy to : 
refer you to eases of that sort in New England. The Chiet’ | 
Justiee suid that the time had come when the Court, on those : 
principles only, might so eonsider the Indians in New York. | 
ft was not 4 question involving strict principles ef niunicipal j 
law merely... The Court considered that sueb was, in faet, their © 
condition. But the case is reversed, and the law of the State is | 
settled, to this day, as the Court ef Errors lett it. The Chiet 
Justice, however, no where denied the original native right of © 
the Indians to sovereignty. He expressly disclaimed any sneli® 
devial. We asserted no rights of conquest over them or their 
lands. He said nothing of disregarding Indian pretensions to” 
their lands, or that any of the Colonies or States had ever mame! 
tained that they had no rights ef sovereiguty or soil, ‘There is 
nothing of this, or any thing that eountenances it, in the opin- 
ion of the Court. Sneh doctrines as these would have startled 
the moral sense of the State, and contradicted her whole bisto- 
ry. And how far, Sir, after. all, could the committee liave 
pressed this opinion into their service, if it had never been 


MR. STORRS’S SPEECH, 103 


verruled? It referred only to the condition of the Indians in 
Jew York. It neither speaks nor treats of any others; nor 
oes it profess to suggest any principles which reach the case 
fore us here. Upon these it is silent. } 

It is very obvious how the Court were Jed to the conclusion 
o which they came. No one can read this opimon, and fai} 
o see that they reed cluefly on the effect of the Act of Apmb 
Qh, 1822. The history of this Actas well known to every 
2wyer in that state. Soonongize, a Seneca Indian, had been 
ydicted for killing an Indiau woman within the Seneca lands. 
she lad been put to death under the authority of the Seneca 
hiefs and sachems. Ife pleaded to the Jurisdiction of the 
‘tate tiibunal, and the question came before the Supreme 
sourt, for their opuuon, m 1821, Tt was fully discussed by the 
ttorney-general, and the counsel for Soonougize, (Mr. Oakley,) 
nd the learning, research and ability displayed im that argu- 
rent, Will be long 1emembered at the bar, and im the courts of 
Tew York. I recollect well the general impression at the bar 
t that time on the pomt. The Coit lield the case under ad- 
iseincnt until the next winter. They found no piinciples on 
viuch they could safely affirm, in a judicial opinion, the juris- 
icuion of the State Court. They reported the case to the 
rovernor, and recommended that the question shauld be sub- 
aitted tothe legislature. The Act of 1822 was passed. There 
vas, however, no Indian Jand to acquire. No code of Indian 
rines was enacted, nor were Indians disqualified to testify in 
ny case. The object and spuit of it are very manifest in the 
eertal which precedes it. It states that the Seneeas had exer- 
ised the power of punishing, even capitally, inchviduals of their 
ibe; that the sole aud exclusive cognizance of crimes belongs 
9 the State; and that, to protect the Indians, this juissdiction 
ught to be asserted to that extent. Now, Sir, what was the 
ase before the legislature, and om what motives dul they act? 
‘hey saw that death was imflicted upon the Senecas, under 
heir bloody code and summary Indian forms, with no regard 
o proof, or any security for the fair investigation of truth. 
orimes, too, were of the most fanciful character. Sorcery and 
vitcheraft were among thei, The system was, in itself, little 
2ss than murder. There was some tori or mockery of inquiry 
efore the chiefs, hut nothing lke trial. Phe foundation of 
vhat we call pumshment had no reference among then to the 
rotection of their society, but was rather the iufliction of per- 
6nal retaliation or private revenge. JI believe that the case 
if Soonongize partook somewhat of that character; but I do 
tot recollect the circumstances well enough to say that I may 
iot be mistaken on that point. The intention of the legislature 
vas to rescue them from this condbtion—to extend to them, if 
tcould possibly be done, some secunty agamst the mbhuman 
roceedings of this Indian code—to afford them a fair and im- 
vartial trial—a trial by testimony—the aid of council, and the 
ecurity of a jury. It was felt that the State owed it to human- 
ty—to the unfortunate people cast upon her protection—to her 
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own character, and her responsibility to the opinion of mankind, 
to make that effurt to arrest this course of violence and waste 
of human life. If the act can be sustained, it is undoubtedly 
desirable that it should be. But this is net the first occasion 
on which IT have expressed my own opinion, that it left the 
whole matter exactly where it found it. It has ouce been ny 
professional duty to examine that question in its bearing 
upon another case. The sovereignty of the Senecas is yet 
unimpeached, if it shonld be found that they were not subject 
to the jurisdiction of the State, when this act was passed. 
That question yet remains to be tried. However benevolent 
the intentions of the legislature nay have been, yet, if it should 
be found that the consent of the Seneca nation to the exercise 
of this power was necessary, the Courts will pause before they 
assume jurisdiction wider it, Tam not aware that the Act has 
ever been executed. ft was shortly after its passage, and in 
the first case whieh bronght up the question, as to the condi- 
tion of the Indians in another forms, that the Supreme Court, 
relying on the inivrenees to be drawn from that law, decided 
that they were citizens, aud subject, like all others, to the laws 
of the State. But, since the reversal of this case, the opinion 
of chancellor Kent is considered to be the law of the State. 
How much aid, then, to the doctrines of the report of the com- 
mittee on Indian alfairs, can be drawn from the course of judi- 
cial decisions in New Y¥ ‘ork, even since the passage of the Act 
of 1822, IT leave to you to determine, and will dismiss this part, 
of the subject with the remark that, if, by the public or conven- 
tional law of that State, or the Union; whether arising from 
treaties, or founded ou any political principles of our system, 
the Seneca nation held their sovereignty in 1822, that Act 
could not nightly take it away. 

I shall cheerfully econeede that we are to look to the acts of 
the Colonies, and especially of the States and the federal gov- 
ene to derernine ae Bale of soil and soveretgnty claim- 
ed by the fidian nations; but I shall be compelled to detain’ 
you longer than T should ae: done, had the committee on In- 
dian affairs claimed with less confidence, and given us better, 
proof, that the fundamental principle that the Tudians bad no- 
right to either, had never been abandoned, either expressly or 
by implication. Whatever may have been the public law be-" 
fore the revelation, it would he quite sufficient to setie this) 
question conclusively in favor of the Indian nations, hy show- 
ing what the acts of the old Congress, the States, and the fed-' 
eral government, have been from the declaration of indepen-: 
dence to the present tine. But, as we find upon our tables a 
collection of colonial laws, some of which were passed nearly: 
two centuries ago, I will trouble you with some reflections that) 
have occurred to me on this mode of disposing of the difienl-( 
ties thrown in the way of gentlemen by the history of later!) 
times. 

T cannot agree, that we are to go back quite so far, to ascer-. 
tain the public or conventional law of the federal government, | 
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y to look beyond the revolution, for the political law of the 
itates. This collection of laws certainly contais some, chiefly 
f an early date, which may now appear to be somewhat 
yhimsical; and there is*no doubt that many could be found, 
rhich would show less regard to Indian rights, aud perhaps to 
ye common claims of humanity, than some of these. ‘There 
iay be much to disapprove and much to lament in our early 
istory. I cannot say that I bave found muelh instruction from 
ie extracts Jaid before us of these early laws of the colonists ; 
nd I certainly feel no gratification that they have been rescu- 
1 from oblivion, and placed among the documeuts of this 
louse. Iam sorry to see them here. It would not, however, 
2 difficult to account for the origin of them, without attributing 
em to a spirit so unfavorable to the claims of the native m- 
abitants of this continent, as the committee on Indian affairs 
xem to have assumed. 
It would be rather remarkable, if we could show that Indian 
ghts were always held in high respect, or that treatics with 
idians were always strictly observed. We must make great 
lowances tor the early colonists. They sere settled here, at 
great distance from Europe. ‘They were little regarded, and 
together unprotected by the mother country. Their vicinity 
. these fierce and warlike nations often produced dangerous 
Misions with them. A state of exasperation sprung up, which 
d to merciless wars and bitter and implacable resentments. 
he French were on the other side of the Indians, and sorne- 
nes excited thein even to the extirpation of the English colo- 
sts. If we consider what the state of society was, and how 
rongly the principle of self-preservation is implanted in the 
iman heart, we should rather wonder that the comunittee on 
idian affairs had not been able to find much more in our early 
story to sustain their positions, Was it to be expected that 
tr futhers were to be more than men, in the critical and 
Hicting situations, in which we know from history they were 
ten placed? Would you look for caliua philosophy in men 
hose families were awakened from their pillows at miduight 
“the yell of the war-whoop ?—wheu they fled, nuked, in the 
pth of winter, to the nearest thicket for refuge from the tom- 
awk ?—when they looked baek upon the conflagration 
hich lighted up the pathless forest areund them ?—when they 
turned to the burning ruins, and saw the gate-posts of their 
vellings sprinkled with the blood of their elildren, and the 
mnant of their-families swept into captivity 2—or when they 
thered from the scorching ashes the calcined relies of all they 
d held dear on earth? Ji we cannot justify that extremity 
retaliation to which human nature, in sneh circumstances, 
uld be tempted, let us be just enough to their memory to for- 
ar to reproach the errors of their social affections. Why, 
r, do we not go back, and bring up, for our example at this 
y, other laws, of onr own or other countries, more gravely 
acted, and quite as rigorously enforced? We might, perhaps, 
able to justify the practice of making slaves of the Indians; 
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or, if we should be inclined to go back still farther, we could 
justify the putting of prisoners of war to death, It is not half! 
a ceutury sinee the Afnean slave-trade was generally sustain-, 
ed by the laws of Christian nations. 1 should be very, 
sorry to believe that the government was driven to justify the! 
passage of this bill under any examples like these; or that we: 
should be forced to confess that we and all the world have! 
made no advanee, for two centuries, in political science, or, 
the morality of the code of public law, by which enlightened! 
hations are willing to be governed. 1 lope that, during that, 
time, our society has gone forwards, and nat backwards. We! 
boast much of our improvement in other things; and why! 
should we not be willing to adit it in this? I protest, at least, 
against going buek to the time when the fires of Sinithfield 
were lighted up; and I cannot consent io take the expulsion: 
of the Freneh fiom Acadie as a fit model to illustrate our due 
ties to the Cherokees, 

We had better come down to later times—after Christianity! 
had shed its pure light more clearly upon the world—after the 
colomal governments had become better established—the code} 
of publie law better considered, and the duties of nations better] 
understood and defined. It will be quite as well for ns to see} 
what our own governments have done in the last fifty years,) 
and ask ouiselves if we can lienorably repudiate this portion of | 
our history. We may, perhaps, fiud ourselves so hemmed in, 
on ail sides, that thie question js not to he debated at this day. 
Uf it should turn out to be so, it will profit us very Lttle to Know 
tbat, in 2 winter’s search among the archives ot one of our his 
torical societies, we have been able to find a single treatise, 
written a century ago, to prove that the Indians never had any: 
rights at all on dis continent. I have looked into that work) 
of the Rev. John Bulkley, from which the gentleman from Ten-) 
nessee read us an extract ; aml it is very true that it makes out! 
the whole ease. The learned author zealously uvwaintains that: 
the Indians were in a state of nature; that they had no homas. 
and no governments, and, conseqrently, no more nght to the} 
soil or sovereignty than the animals which they followed in the} 
chase. | 

This is the substance of his argument, and he undoubtedly 
econyineed himself of the truth of bis hypothesis. But to prove | 
that against our treaties, is to prove nothing, nuless it be shown} 
that we are in a state of nature too, and that men in a state of | 
nature are released from: the moral law ef nature. It would; 
be much easier to get rid of our treaty obligations, by assuming, 
at once that Christian nations were not bound to keep theirs 
faith with infidels; and plentiful casuistry can be found for that} 
too. ‘This matter is not to be disposed of in that way, nor wilkif 
it be hereafter. It is too late for us to deny ovr claims to be} 
considered a civilized people; that we are willing to acknowl-: 
edge the public and social law of the human family, and to be: 
bound by that code of universal morality, which is confessed | 
by every government, which feels it ta be honorable to stand i 
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rithin the pale of Christian nations. It is nota trifling thing 
yr us to start any principles at this day, on which we may claim 
) absolve ourselves froin the obligation of that taith, wluch we 
ave pledged jn all our Indian treatics. The question is too 
lemnly settled. If it was now au original question, and a 
iere speculative inquiry, we might treat it as a theme for the 
xercitation of ingenuity with a better grace, and shelter our- 
slves from the imputations which may follow, under some 
iore plausible apology. But we cannot approach our Indian 
eaties on any side, without finding them secured by sanctions 
hich cannot sately be despised. 

I fully admit, that, shortly after the discovery of America, 
1@ principle became established by Emopean uations, that 
iey held their domimons here, as among theuiselyes, by the 
ght of discovery, and that this doctrine must be considered as 
ittled at this day, Jet 1s ongin have been what it may. We 
iould hold a naxim of so long standing in the greatest 1 espect. 
ome ingonvenicnces may have followed from: unceitamues in 
1e history of the early discoverers, and the ditficulty of its ap- 
lication to the claims of nauons, as the population advanced 
ito the interior. But, from the very nature of the subject, any 
Ue would probably have Jed to some collisions. ‘Phis may 
ave been considered the best; and almost any rule was prefer- 
dle to none. It was clearly better for England, and probably 
ir France too, to establish this rule, than to subnut the ques- 
on of title to the decision of the pope, who claimed all undis- 
avered lands as lis spiritual patiimony, and parcelled out his 
nknown damimons on maps, which fw:mshed him nothmg but 
egrees of longitude to define the extent of his earthly dona- 
ous. We must consider, therefore, that the question of prior- 
y in right is to be settled by priouity of discovery. Ovccupa- 
on does not seem to tiave been at first considered as strictly 
ssentias, though it was generally taken symbolically. It is 


robable, too, that this inle had no reference, originally, to any 
uestion growing out of the title of the natives. The morality 
fsuch an application of it would have more seriously mented 


re sarcasin of one of our poets, who has said, 


“The me onee was here, to the world be at hnown, 
‘“ When all a man sailed by or saw was his own” 


As the spirit of discovery advanced, the claims of the native 
ecuipants who might be found heie presented another ques- 
ion. The voyages of Columbus had shown it to be probable, 
hat every part of the new world was peopled. It was neces- 
ary to find some semblance of principle to dispose of their 
itle. In an age which was overshadowed with superstition, and 
vhen the human mind was daikened by bigotry, it was not 
ound difficult to silence conscience, and even enlist the reli- 
sious feeling of mankind in favor of the schemes of avarice and 
unbition. ‘They were, therefore, cloaked under the gab of 
eligion. Qyeda’s proclamation will show us the nature of the 


‘aims of Spain to the soil and sovereiguty of South American 
igainst the natives :— 
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““T, Alonzo de Ojeda, servant of the most high and powerful king: 
of Castile and Leon, the conquerors of barbarous nations, their mes 
senger and captain, notify to you, and declare, in as ample form as 
am capable, that God our Lord, who is one and eternal, created th 
heaven and the earth, and one man and one woman, of whom yo 
and we, and all the nen who have been or shall be in the world, ares 
descended. Put, as it has coine to pass, through the number of gen-). 
erations during more than four thousand years, that they have bee 
dispersed into different parts of the world, and are divided into vari 
ous kingdoins and provinees, because one country was not able to}, 
contain them, nor could they have found in one the means of sub-] 
sistence and preservation; therefore God our Lord gave the charge} 
of all those people to one man, named St, Peter, whou he constituted: 
Lord and head of all the human race, that a!] nen, in whutever place: 
they are born, or in whatever faith or place they are educated, might: 

rield obedience unto him. He hath subjected the whole world to® 
his jurisdiction, and commanded him to establish his residence at, 
Rome as the most proper place for the government of the world. H 
likewise promised, and gave him power to establish his anthority i 
every other part of the world, and to judge and govern all Chris-). 
tians, Moors, Jews, Gentiles, and all other people, of whatever sect} 
or faith they may be. To him is given the naine of pope, which sig-3 
nifies ad nirable, great father and guardian, because he is the father 
and governor of all men, &e. . 
“ One of these pontiffs, as lord of the world, hath made a grant of} 
these islands, and of the terra firma of the ocean sea, to the Catholic?! 
kings of Castile, Don Ferdinand and Donna Isubella, of gloriou 
memory, and their successors, our sovereigns, with all they contain 
as is more fully expressed in certain deeds passed upon that ocea-| 
sion, which you may see, if you desire it,” &c. He then reqnire 
thei to acknowledge the pope and the king as the lord of *‘ these) 
islands; to embrace their religion, and subinit to his government 
and concludes thus: “ But if you will not couiply, or maliciously: 
refuse to obey my injunctions, then, with the help of God, I will) 
enter your country by force. [ will carry ou war ugainst you with) 
the utmost violence. I will subject you ta the yoke of obedience to} 
the church and the king. [ will take your wives and children, and? 
will make them slaves, and sell and dispose of them according to hi 
majesty’s pleasure. 1 will seize your goods, and do you all the mis 
chief in my power as rebellious subjects, who will not acknowledg 
or submit to their lawful sovereign. And I protest that all the 
bloodshed and calamities which shall follow are to be imputed to} 
you, and not to his majesty, nor to me, nor to the gentlemen wha} 
serve under me; and, as Ll have now made this declaration andy 
requisition unto you, I require the notary here present to grant me}: 
a certificate of this, subscribed in proper form.’’ So much for the} 
Spanish title. 


S: 
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The state of feeling in England, too, was favorable to the 
same code of public law for America, Ryiner has given us at} 
large the commission of Henry V1). to the Cabots, trom which. 
I have taken an extract. This king was a near family connex-? 
ion of Ferdinand of Spain, ‘The tenor of this commission is ta- 
sail with the king’s vessels, “ad inveniendum, discooperiendum,| 
et investigandum quascunque insulas, patrias, regiones sive pro-. 
vincias Gentilium et oyfideltum, in quucunque parte mundi positas } 
que Christianis omnibus ante hac tempore Juerunt incognita.” 
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They are then commanded to take possession of their discoveries. 
The Latin is,as barbarous as the doctrme. No translation could 
do it full jusuce. It 1s not improbable that this paper Was the 
work of Empson and Dudley, who were the confidential advis- 
ers of Henry VII, Their charactcis are well known to all who 
have looked mto any history of that peiied. The knigdom i3 
said to have never been in 2 moe disreputable condition than it 
was at that time. No man was safe; and this reign is sail to 
have been chiefly distinguished by its rapacity and meanness. 
The suceessor of this king rewarded the crnnes of Empson and 
Dudley by a bill of attainder. ; 
James I. made some improvements upon these examples of 
lus predecessors. A king-~»vho held [is notions of prerogative at 
home was not apt to respect the rights of those abroad very Ingh- 
ly. He commissioned Richard Penkevel to sml on a voyage of 
discovery, and took cure to make “assuiance doubly sure” to the 
lands of the natives of Ameniea. Te preseribed m Penkevel’s 
commission the tenure by whieh the lands were to he held, he- 
fore the voyage was even commenced, declarmg that they should 
be held “of Us, as parcel of our manor of East Greenwich, in 
Kent, in soceage, and not in capite.” Tt was on a notion derived 
from some commission or charter of that sort, that the mght of 
parliament to tax America was maintained about the time of our 
revolution, on the groimd that we were represented in the house 
of commons as pareel of the county of Kent. Now, Si, it is 
useless for gentlemen to puzzle themselves with learned theses 
and ingenious disquisitious, to show that the European nations 
would have been justified in expelling the natives from ther 
lands, on the ground that they weie m a state of nature, and that 
man ma state of natuie has no nght to any thmg wlueh he 
holds—not even to his life. King Henry, James, Ferdinand and 
the pope, set up no sneh doetrines themselves. They doubtless 
asserted the best which they could find, aud ought to have the 
privilege of bemg heard for themselves, and justityme themselves 
upon their own prmneiples. We may search as elosely as we can 
into the history of the claims they set up, and shall find, at last, 
that they were defended solely on the ground that these were her- 
etic and infidel countries, and that the claims of heretics ani in- 
fidels to the earth were entitled to no regaid in preference to 
Cathohe dommion, But as the age of superstinon and bigotry 
passed away—as prerogative became weakened, and popish su- 
premacy fell mto disrepute—as the minds of men became enlarg- 
ed, and the public law :mproved—better jrineiples were establish- 
ed. Before the beginning of the last century, moral and pohtieal 
science had become too far emancipated from the superstition and 
intolerance of the times of Alexander VI, as well as the Tudors 
and Stuarts, to sanctify any longer the violences which had been 
committed in the name of religion and prerogative. Grotius had 
long before given the true foundation of all origmal ttle. “ Pn- 
mus acquirendi modus est oecupatio eorum gu@ nullius sunt.’ 
We have the right to take that which others have not already ap- 
ipropriated to et but we have no right to take away our 
\ 
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neighbor's property. _ This was the rule laid down by that great | 
eivilian and Christian moralist. Then it came to be held hy some, | 
that Indian occupation was no cecipation for any purpose ; that 
it was the state of nature without the security of natural law. 
Some were so very liberal us to admit that the Indians were men, 
but held that they roved over the earth as vagrants and outeasts 
of the himnan fatnily, with no more title, even to what they actu- 
ally cultivated, than the brutes that fled before them, or the winds 
which passed over the forest, and that they were fuir subjects for | 
force or fraud for all who might find it to be their interest to en- | 
snare or hunt then: down. There were John Bulkleys before | 
1734, who held to this doctrine as stomly as John Bulkley of Col- | 
chester, Bur Y doubt if any other tréitise like rhis can be found | 
in the whole history of New England. Why these people were 
above all oihers, to be exeluded trom the social law of mankind, § 
was not as closely inquired into as it might have been. It Was | 
true that their kings and sacheims had few or no prerogatives, | 
They were generally governed by councils assembled from the | 
whole nation. But iv the head men and warriors proved to be § 
sometines refractory, the Kings had no power to send them to 
Tower-hill or Tyhurn. They lighted up no fires for hereties, and 
neyer sent their own prophets to the stake. They reasted their 
enemies only. They were fereciaus and merciless in war, but | 
they had no St. Bartholomew days. They held large treets of | 
uncultivated comtry, but they had no laws of the forest. It was 
neither death nor transportation for a starving man to take a dcer 
and it is probable they never heard a disenssion on the morality 
of spring-guns. ‘They beheved in witeheraft as well as same; 
others of their fellow-men; and in that they came somewhat! 
nearer to a ceriala king, who sat in his closet with his treatise en 
demonology opeu befére him, and conveyed away their country 
by parchment and green wax, hefore he Knew where it was to be 
found. We cunnot deny that the Enrepean governments origin 
ally held the rights of the Endian nations in very litle regard.4 
There were great teinptations to treat them lightly, and they wered 
not loaked upon with that deference to the sounder principles of 
justice, and that humenity which lias siuee so highly iinproved¢ 
the moral law of nations. ‘The spirit of avarice was exeited, and] 
the thirst of deaninion wars teupted, by the devclopements of the) 
resources of the new world]. Grants and charters followed, and | 
were ofien dispensed as rewards to favorites. Bin, Str, whatever) 
may have been the theories on whieh the government at tome. 
asserted its supremacy, deny thet our Kingfish aneestors, who | 
first colonized these States, ever commtenanced that disregard of 4 
Indian rights, or carried into practice that system of injustice to] 
the native inhabitants, which has been asserted in the report of | 
the connnittce on Indian affairs. On the settlement of the coun-| 
try, one of two courses wax to be pursued—to deny altogether) 
the clains of the Indian oeenpants tor any purpose, and to dis 

possess them by violence, under any plausible or convenient pre-§ 
text, or to treat them as holding a qualified right in the soil, and) 
extinguish their tile honestly by purchase. We have already) 
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seen, in the proclamation of Ojeda, the system pursued by Spain. 
The natives were treated as fit for spoil only. The history of 
Spanish America is the most disgraceful tissuc of injustice, cruel- 
ty and perfidious villany, whieh stains the annals of Chistendom ; 
and Spain has suffered for her crime the retributive justice of 
Providence. But, to the honor of our ancestors, Instory has given 
ig no North American annals like these. hey held the doctrine 
of discovery so far as to protect the chartered rights of the colo- 
iies against the encroachments of others; but they never sanction- 
xd any system which left the Indian nations unprotected against 
hemselves, and fit subjects for lawless plunder. ‘Fliey were men 
who acted np to their professions before the world. Tbe honor- 
ible gentleman from ‘Tennessee, in asking wheie we should look 
or the monuments of Wilham Penn, directed us to the noble in- 
stitutions and enviable prosperity of Pennsylvania. Tus is all 
very Just to the name of Penn, but it falls short of full justice to 
1is memory. Ican tell him where he can find another monu- 
nent to the fame of that excellent man. Vattel has perpetuated 
1is name to all ages, and in all nations, in that work in which he 
1as commended to all mankind the invariable respect, m which 
William Penn and the Puntans of New England held the nght 
f the native mhabitants of America to their country. 

It is very true, that, m the colomes, the clown was considered 
is the only legitimate source of title for its own subjects; and in 
nost of them the Jands were generally lield under patents from 
he crown, oy the colomal governments. This was eaily establish- 
‘d, and continues té be maintained to this day. The chscoveries 
iad been made under commussions from the c10wn, and posses- 
ion was taken in its name. As between the king and his sub- 
cets, the lands were treated as the domain of the ciown, and In- 
lian purchases were not adimtted against the grants ef the king 
w his ite. He was considered, in theory, in the hght of an orig- 
nal feudal propnetor of the countiy. It was therefore said, that 
vhat otherwise might have been called, at the bar of the courts, 
he seisin of the Indian nations, was nothing more agaist the 
‘rown than a naked occupancy. By the oginal utle of the col- 
mists, nnder their charters, they held, in fact, under the king, as 
he lord paramount of the realm. We hold this doctrine our- 
elves, so far as it applies to our governments. But we claim no 
upreimacy over the Indian nght, even in theory, beeause they 
re to be treated as in a state of nature, and without governments 
if their own, which we have never acknowledged, or as heretics 
nd infidels. Instances may doubtless be found in our history, 
and the committee have been able to collect a few,) in which 
here was occasionally collision between some of the colomsts and 
he Indian nations on the point of ttle. It is probable that, in 
ome few cases, injustice was done. But the practice of the col- 
mies settled down at last in favor of the sanctity of the Indian ti- 
le to their lands. 

The committee have suggested that we should not give mucli 
veight to “the stately forms which Indian treaties have assumed, 
lor to the terms often employed in them,” but that we should 
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rather eonsider then: as “mere names” and “forms of inter- 
course.” Tf treating these Indian ations as proprictors of a qual- 
ified interest in the soil—as competent to enter Mito treaties—to 
contract allianees—to make war and pesee—to stipulate on peints 
involving,and often qualifying, the sovereignty of both partics, and 
possessed generally ef political attributes unknown to individnals, 
and altogether absurd in their application to subjects, is wothing 
mere than “mere names,” aud “ stadely forms,” then this long prae 

tiee of the crown, the colonies, the States aud the federal govern- 
meut, deed proves nothing, Words pe longer mean what words 
import, and things are noi what theyare., But these treaties have 
been looked upou as something quite substantial in the time of 
then, “Things as finnty settled as these are not 10 be casily moy- 
ed. "Phis most honorable portion of our history is not to be ob-: 
iterated ly a dash of the pen. From a period not long anterior: 
to the revolution m England, there are mnnerous Indian treaties; 
niide by agenis of the crown as well as the colonies. ‘These; 
were doubiless made with the frill approbation, and, in many in- 
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i 
stances, under dnstrnetions or advice thom ihe erown offieers./ 
Tliey have been acted upon and acknowledged jn a way that, 
puts all question aes to their obligation ai rest. “Phe erown and 
the colonies found it to be their interest to take that eonrse. The) 
motives Which led to it were various, ad are quite obvious even} 
to n careless reader ef our history. : 

As long ago as 1nd, we find a “ definitive treaty,” made at Alba 
ny, between lord Etiinghans, then governor of Virginia, and colo- 
nel Donegan of New York, with the Five Nations. One of the: 
elietS said to them on that oceasion, that “this treaty lad spread. 
so far in the carth that its roots would reach through the whole, 
land, and, if the French should tread upen the soil auy where, the: 
Tndian nations would immediately fecl i.” They kept this treaty 
fithfaily, and the colonics owed their security, for many years, to! 
it, Shortly betore cnr revolution, ihe principle may be consider. 
ed io baye been so thy settled, that these mavens night well elaim: 
to be invested witli the capacity to comtract in that way, as quiali-j 
fied sovercignties, ‘Che doctrines held in tie tine of Henry VIT. 
and the Stuarts were completely changed betore the ceclaration: 
cf independence. Ov ihe Sth of April, 1772, general Gage issu-) 
ed ut New York, “by order of the king,” a proclamation Lully ree; 
eoguising the obliganons of the crown, under its treaties with the 
Yndian nations. 

I do not mean, “ir, to be understood to say, that dus acknowl- 
edguwent af qualiticd sovereigaty world have been eduitted by: 
che British gevermncnt to the full extent that we have carried It 
since. We tound it so far settled at the period ef our tudepond- 
ence, that we openly adopted it as the prhbe kiuw tor ourselves.) 
We have ever sinee placed onr relations with the Pndiaus on that 
footing, aad they arc not to be disturbed now on any fanentl liy-| 
potlicsis, As to their right to the soil, however, that was long be-] 
fore solemmily settled tn practice, and Jas remained so tor a peri 
od too long to be now questioned, New Knghoad is held under 
fair and honest purchase frem the natives, A very smal] part oft 
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t was ever clained by actual conquest. Pennsylvania and New 
Zork were acquired im the same way. Mr. Jetlerson says, in his 
Notes, speaking of Virginia, “That the lands of this country were 
aken from them by conquest, 1s not so general a truth as is sup- 
iosed. I find, in our historians and 1ecords, repeated pioofs of 
murchase, which cover a consideralle part of the lower country ; 
nd many more would doubticss be found on further search. 
Che upper couutry, we know, has been acquired alrogether by 
nichuses made m the most uncxceptionable form.” ‘There is 
iot a foot of land now held by Georgia, for winch we cannot pro- 
luce, from authentic lustory, her title by purchase from the In- 
lian nations. This system, Sir, wus conscicnueus in itself, and 
ounded in good moials. We may here stand up boldly, like 
ionest men, before all mankind. Lam not wilhng to blot out 
hese fairest pages of our history. I will not consent that these 
woud monuments of ou country’s honor shall be defaced. I 
vould not darken the Inving light of that glory, wluch these ilus- 
rations of the jusuce of our aiucestcrs have spread over every 
nage of their history, for all the Indian lands that avarice ever 
lreamt of, and all the canpire which: ambition ever coveted. 

The administration appears to have conceded to Georgia the 
ight of sovereignty and soi! which she clams, in the report of 
627, over the Cherokees and their Jands, under the impress:on 
liat such was the operation of the treaty of 1783. The Secretary 
of War has placed it on that ground, and assumied, in that respect, 
he principles of the Georgia report. We have never considered 
le treaty as any thiug more than the acknowledgment of our in- 
Iependenece, and we iock the rights of the crown Ly accession. 
The king admitted that he treated with us as a power alicady in- 
lependent. Hie granted us nothing of our sovereignty. He 
nerely relinquished, for iumsclf and his suecessers, his claim to 
he government, propriety and territorial rights over the country. 
We-do not claim these fiom his gift. The treaty took no such 
‘orm. We becaine independent, in fact, in 1776, and our nation- 
i capacity came into existence at that time. We wee then at 
iberty, as an independent power, to alopt any policy, or assume 
ny principles, we believed to be just im regard to the Indian na- 
ions. It is too Jate to inquire whether we miglit not haye begun 
lifferently. We must be Lound now by the system which we in 
act adopted ; and our inquiry should be to know, by what princi- 
dles of public law we are pledged before the would to abide 
n our conduct towards the Indian nations. 

What doctrines, then, have been assumed, acknowledged, affirm- 
ad, established, and acted upon for almost half a century on our 
part, and trusted to by those we have dealt with? Before you 
made the treaty of 1783, you had acknowledged the qualified 
sovereignty of some of these nations, In 1776, we guarantied to 
he Delaware nation “ all their éerritorial rights, in the fullest and 
most ample manner, as it had been bounded by former treaties.” 
The treaty states that the article was inserted to obviate the false 
suggestion, which our enemies had, by every artifice in their pow- 


er, inculcated u lee all the Indians, that the United States intend- 
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cd to extirpate them, and take possession of their country. In 
the treaty of 1804, they were acknowledged to be the “orginal 
proprietors ;” and you then adinitted them to be the “rightful own- 
ers” of the Jands there reterred to. Av arrangement was provid- 
ed, in some of your tieates, for allowing the Delawares and Cher- 
okees deputies to the Old Congiess. 1 eonld refer you to numer- 
ous treaties, before and since the treaty ef 1783, which conclu- 
sively repel the notion that tlhe Indians were tiansferred to us as 
serts of the crown. Jt would be an impaidonable waste of time 
to exanne them, o1 a fiftieth pat of them. They include almost 
every Inchan nation withm the States. The Old Congress acted 
throughont on the principles which I have stated. 

‘The Constitution has put to rest a question which arose out of 
the power of Congress under the Confederation. and shows how 
largely it was mitended to vest the management of Indien aflairs 
in the new govenmment. The artieles of confederation had nar- 
rowed tlie power of “regulating trade, and managing all affairs 
wath the Indians,” by confining xt to sich as were not members 
of any of the States, and jooviding that the Jegislative right of any 
State with its own lamits showld not be mtmged o1 violated. 
The Constitution outted these restrictions. Mr. Madison, 1m the 
Federalist, speaking on this pomt, says: 

“The regulation of conmierce with the Indian tribes is very 
propeily wnfetiened tiom two hmutatons mi the arucles of contec- 
eration, winch render the provision obscure and contradictory. 
The power is there resamed to Indians, not members of any of 
the States, and 15 net to malate the legislative right of any State 
Within it. own limits. What desermption ot Inchans aie to be 
deemed anembers of a State 3s not yet settled, and has been a 
question of fiequent perplexity and contention m the federal coun- 
cil. And how the tade with Indians not members of a State, yct 
residing within iis legislative yunsdiction, Can be regulated by an 
external authonty, without so ti inuuding on the internal rights 
of legislation, is absolntcly meomprehensble. 'Thisis not the only 
ease mm Wluch the mtichs of confeda ation lave inconsidaately en- 
deayored to accomplish ampossilahtes , to reconcile a partial sove- 
reignty im the Uinon, with » complete sovercignty m the States ; 
to subveit a matheuatical axiom, by taking away a past, and let- 
tig the sylole :eniam.” 

All wlnehi can be said in any sense to have passed to the Unit- 
ed States or to the States trom the crown, was a naked night of 
pre-emption to what were called the cown lands. I speak ad- 
visedly when Tsay that the Umted States have solemnly and de- 
hberately admitted at) This question was fally examined by the 
govei anicnut almost forty years ago, and we stad pledged in such 
express terns to the Tadian nations on this point, that our bps are 
sealed, ‘They ean show you a ease on their part, that defies all 
ravil and all eritimam. T know that this is strong language, but J 
have measured my words — [ know well the extent of what “i say, 
and what I pledge myself’ to show in saying what Ido, It is not 
a thouglitless pledge, and it shall be redeemed by proof fiom the 
archives of your own government, Which all the subtlenes of in- 
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genuity cannot evade, and wluch will annihilate that learned and 
labored lhypothesis, on whieh the sights of the Indmns have been 
denied by this admimstration and in these halls. I imvite the at- 
tention of gentlemen to the papers, wluch can be produced on 
this subject, and should be gratified to hear what answer is to 
be made to them. iM 

Before general Wayne moved with the army in 1793, gene- 
ral Washington determined to make one mote effort for peace 
with the Indian nations then contederated against us. The 
eabmet was convened, and the whole sulject of a negotiation 
was laid before them. ‘Iie question as to the 1ights of the In- 
dian nations was there deliberately exammed, and the opinions 
of the cabinet were requned by the President. In the first 
place, Mr. Jefferson has fiymshed us fully with his own opin- 
10n in the Jate publication of his papers. 

* February 20, 1708. 

“First Question. We were al! of opinion that the treaty 
should proceed, merely to gratify public opinion, and not from 
an expectation of suceess.” 

“ Second Question. I considered our right of pre-emption 
of the Indian lands, not as amounting to any donmnon or juris- 
diction, or paramountslup whatever, but merely in the nature 
of a remainder after the exunguisliment of a present nght, 
wlich gave us no present right whatever but of preventing 
other nations from: tuking possession, and defeating our expec- 
taney; that the Indians liad the full and undivided sovereignty 
as long as they chose to keep it, and that this unght be for- 
ever; that as fast as we extend our rights by purchase from 
them, so fast we extend the limits of our society; and as soon 
as anew portion beecante eneireled within our hne, it became 
a fixed fit of ovr soerety.” 

Another question seems to have arisen in the eabinet, whieh, 
as far as { can gather from the book before me, (for [ liave not 
been able to lay my hand on the original papers,) involved a 
ie-cession to the Tucdians ef certain lauds purchased before. 
Mr. Jefferson was of opinion that the government could “no 
more eede to the Indans than to the English or Spaniards, as 
it might, ow acknowledged principles, reniain as wrrevecably and 
eternally with the one as the other.” 

The negotiation proceeded. Beverly Randolph, Benjamin 
Lincoln and Tinothy Pickering, were nominated to the Senate, 
on the Ist of March, as commissioners, and their appoitment 
confirmed, Their instructions are expressed on the face of 
them to have heen given by general Knox, “by the special di- 
reckon of the President of the United Slates.” A part of their 
address to the Indian connell is as follows: 

* Brolhers—Now listen 10 another elaim, which probably 
has more disturbed your minds than any other whatever. 

“‘ Brothers—The commissioners of the United States for- 
merly set up a@ claim to your whole country southward of the 
great lakes, as the property of the United States, grounding this 
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claim on the treaty of peace with your father, the king of Great 
Britain, who declared, as we have before mentioned, the mid- 
dlé of those lakes, and the waters which unite them, to be the 
boundaries of the United States. 

Brothers—\Ve are determined that our conduct shall be 
marked with openness and sincerity. We therefore trankly tell 
you, that we think those commissioners put an orroncous con- 
struction on that part of our treaty wiih the king. As he had uot 
purehased the country of you, he eould not give it away, Tle 
only relinquished to the United States his claim to it. That 
elaim was founded on a right, acquired by treaty with other 
While nations, to exehide them from purchasing or settling in 
any part of your country; and it ts this right which the king 
granted to the United States. 

% * x % * x % q 

Brothers—WWe now conecde this great point. We, by the ex- 
press authority of the President of the United States, acknowledge 
the property or right of soil of the great country above described 
to be in the Indian nations, so lang as they choose to oecupy 
the same. We only claim particular traets in it, as before 
meiutioned, and the general right granted by the king, as above 
stated.” m # - J * i“ 

These papers are to be found in the manuseript volumes of | 
the Senate. ‘They were communicated to that body by genc- | 
ral Washington, The originals were doubtless in the war. 
department when the present Seeretary wrote his letter of the , 
18th of April, to the Cherokee delegation. in an addresg of | 
Mr. Jefferson ta the Cherokees, during his administration, he } 
says: 

“T sineerely wish you may succeed in your laudable endeay- 
ors tu save the remnant of your nation by adopting mdustri- 
ous oecnpations, and a government of regular law. In this, you 
may always rely on the counsel and assistance of the United 
States.” 

These, Sir, are “the lights that flow from the mind that 
founded and the mind that reformed our system,” speaking of 
whieh, oue has said to his country, that a diffidence, perhaps 
too just, in his own qualifications, vould teach him to Jook 
with reverence to the examples of pablic virtue left by lis itlus- | 
trious predecessors. i ; 

Mr. Jefferson’s opinion to general Knox in 1701, speaks a | 
language that eannot be misunderstood. He there says, “ Gov. 
ernment should firmly maintain this ground; that the Indians 
have a right to the occupation of their lands, independent of the | 
States within whose chartered lines they huppen to be; that, until) 
they cede them by treaty, or other transaction equivalent to treaty, | 
no act of a State can givea right to such lands ; that neither un-/ 
der the present Constitution, nor the ancient Confederation, j 
had any State, or persons, a right to treat with the Indians, 
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without the consent of the general government.” What is the | 
answer, Sir, which the Cherokees and Creeks have received to: 
all this? The modern records of the departincnt of war, and | 
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the papers on our table, will show us no very enviable contrast 
to that just and lumane policy, wluch the adnunistiation of 
Waslnngton soleninly pledged us to follow 1p our intercourse 
with these unfoitanate people. Jf any thing can bind a govern- 
ment, we have not a pretext fur denying the qualified sove- 
reignty of the Imblans. We have dealt with thei by comums- 
sioneis appointed under all the furins of the Constitution. We 
have asserted our conpacts to be definitive eaties with them 
as nations. We haveratfied them Ike cther teaties. ‘Fhey 
are promulgated in the statute-book as the law of the land. 
We have not only recoguised them as possessed of attributes 
of sovereiguty, but in some of these treaties we have defined 
what these attributes are. We have taken thew lands as ces- 
sions—a teri totally senseless if they are eitizens or midividuals. 
We have stipulated for the sight of passage through their coun- 
try, and for the use of their rivers—ior the restoration of prison- 
ers—for the surrender of fugitives fion: Justice, servants and 
slaves. We have linuted our own crimmal jurisdiction and 
our own sovereignty, and have disfranclused our eitizens b 
subjceting them to other punishments than our own. Wit 
the Cherokees you have, in one treaty, stipulated the manner 
of proceeding for injuries, by a formal declaration of hostilities 
before war. Tliese are some of the inmost promment and re- 
markable of your acts. You cannot open a chapter of Vatiel, 
or any writer on the law of nations, winch does not define your 
juties, and explain your obligations. No municipal code 
reaches them. If these acts of the federal government do not 
show these nations to be sovereign to some extent, you cannot 
show that you have ever acknowledged any nation to be so. 
Ihe condition of these Indian nations is not treated of hy au- 
hors on public law in Lurope, because no such condition of 
hings exists there. You may find some analogies in former 
imes, but they will turn out to be against you. If you look to 
he moral law, you can find no escape there. 

Tight ask, Where was your authority to make the compact 
with Georgia? The lands to be uequired were uot to be of the 
lomain of the general government. What is the bill now be- 
‘ore us? Who are the “nations” with whom we have “er- 
sting treaties?” ho alc to receive new guarauties from the 
United States, if, after ths, they will aceept avother fiom us? 
Who are those that the President is to exercise a “ superinten- 
fence” over? Are they citizens? The fianers of this hill have 
rot heen able to make its provisions intelhgihle, without admits 
ing much which they deny in sustaining it. ‘The guaranties now 
woposed are as much a dismemberment of the sovereignty of 
he United States as former ones were of Georgia. The only 
lifference is, that the President alone 1s to act in this matter, 
while your treatres were made by the States in the Senate, 
where the sovercignty of Georgia was represented. If there 
s any thing in this part of the argument against the Chero- 
xees, gentlemen are bound to protect the sovereignty of the 
Umted States, by voting against this bill. The President in- 
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forms us, that they are to have “governments of their own 
choice” located on ou domain. 

There is nothmg alaruing to our own secunty or our pride 
im admitting this sovercignty m the Tadian natious. We took 
cure, In the first instance, to obtain all necessary limitations of 
it. They contessed thenisclves to be under om protection ; 
that their lands should be sold to us ouly 5 that we should regu- 
Jate their trade; and we stipulated for yarious other restietions 
on their part. Great feresightand wisdom im this respect were 
shown, hy those who first admitted then to them present con- 
dition, The treaties menitest how carefully this mutter was 
guarded, and we have suffered no incouseuiences fiom at, of 
which reasonable meu should complain We have made them 
subordinate to us, in all essential pomts, by cayjiess treaties. 
Our intercourse laws aie founded on the system we haye 
adopted ; and, though ther eoustitunonality has been question- 
ed too, it 1s not probable that Mi. Jefferson approved any law 
that palpably violated the reserved metts of the States. Ifthe 
question before us is not settled at this day, there is nothing 
settled in the government. Every thing is to be kept floating. 
We shall never know what our institutions are, nor will others 
know when, o1 whether to trust us at all. 

The iniselnefs winch are to follow to the Cherokees aie in- 
ealewlalle, They were told forty years azo what we then ad- 
mitted their rights to be, They are now in a gieat measure 
reclaimed, under our counsels, trom their former condition, and 
have begun to realize the blessings of ervilization, When they 
have just reached that point, wluch is suecesstully calhng forth 
their talevi, and developing their capacity fur moral miprove- 
ment, we we about to Licak up ther society, dissolye their m- 
stitutions, and diive thei mto the wilderness. They have hved 
fora short time under a government of thcir owu, which very 
able counsel (Mi. White ef the Senate) has vindicated in one 
of the most Jearned and conclusive opmrons | have ever met 
with, Ther right to adopt for themselves the institutions 
which they have established, and to assert tlie qualified sove- 
reignty which they elaun, 1s demoustrated i that paper, and 
settled upon eround that na argunient or wigenuity can shake. 
This opinion, toe, was given upon gieat deliberation, and shows | 
that the whole question was cautiously as well as thoroughly | 
examined, Tt is not to be wiewed i the bght of a mere pro- , 
fessional opmion. It exhibits the deductions and eonyietions ! 
of the mind ofa civilian and statesman, drawn fiom a compre- ! 
hensive and masterly view of the subject, in all 1ts pe aciiss 
and relations. If there could be doubt on any point considered 
in it, we nught question the right of the Cherokee governnicnt. 
to tax the United States traders, Their treaties had eouceded 
that the regulation of their trade should be managed hy the 
general government; and such an exercise of powel, on the 


part of the Clierokees, might essentially defeat the objects and 


stipulations of the treaties. 
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What, Sir, is the character of this government of the Chero- 
zees, which appears to have offended the pride of Georgia so 
righly ? They claim no jurisdiction over thie concerns of any 
vody but themselves. They have always had this, and always 
rxercised it. Ther government has lately assumed a more 
convenient form, and one hetter adapted to their iniproved 
rondition, Their domestic mistitutions show more of civiliza- 
jon and good order than we have seen among them before ; 
ind I hope we do not reproach them for that. Their regula- 
ions for the allotment of their lands, and the better government 
of their own people, interfere with nobody. I have never yet 
seen able to see the force of that suggesuon, Which treats them 
is a State within the sense of that part of the Constitution 
vhich forbids the erection of any uew State within the juris- 
liction of any other without sts consent. TI think it has no ap- 
lication to the case. The Cherokee government has neither 
een) formed or erected as one of the States of this Union, or 
o be adnutted into it. Itis no more calculated to alarm the 
urisdiction of any State than acertain kingdom lately project- 
d on Grand Island, the uistitatiions at New Lebanon, or the 
ainily government at New Flarmony. 

Butit has been said, in answer to the claims of the Indians, 
hat we hold our sovereignty over them and thet lands by con- 
juest, as well as discoyery. J shall say but little as to that pre- 
ension. They may have been defeated in battle. Their coun- 
ry may have been overrun by our armies. We may have in- 
aded them, anil sometimes burnt their towns, and diinven them 
nto places of concealment. But it is essential to title by con- 
juest, that we should have exeicised the nght which the laws of 
var allow to the conqueror. Wave we taken away their lands, 
bolished their governments, and put them in subjection to our 
aws? If this has not been done, (and lustory shows that it 
las not,) it 1s too Jate now to say that there has been a time 
vhen we inight have done it. So far from claiming to exer- 
ise this right, we have closed our hosthties by treaties ever 
ince we became an independent government; aud both parties 
vere restored to their original condition, except on points 
vhich the tleates provided for. It must be considered, too, 
hat when we set np the ttle of conquest, we seem to feel that 
iscovery alone would not have reached the mghts of soil 
gainst the native inhabitants; and TI thought the gentleman 
rom Tennessee felt pressed in making out his ease, when he' 
ssumed that discovery gave us the right to follow it up by 
onquest. ‘The war must at least he lawful to justify that title, 
1 any case, on the score of morahty. I do not think that the 
iosition can he sustained, that, because we have discovered 
ny new country, we have the mght to conquer it. If we 
hoose to put it on the ground of mere force, I will not say 
hat utle by conquest may be denied, though the war may 
tave been unlawful. But Ido not agree that this was done 
m the discovery of America. Our history does not show it. 
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{ forbear to take up more of your time on this part of the 
question, tor I fear that Ihave already wearied your patience. 
But betore Tleave it, 1 beg leave to call your attention to one 
of the niany luminous papers whieh fave issued upon this sub- 
ject fron the department of war. We have found a pamphiet 
on our tables containing a letter, of the 25th of August last, to: 
the Rev. Eli Baldwin, Secretary ofa Beard formed in the city | 
of New York, for the “salvation of the Indians.” This Board | 
is pledged, i its constitution, to co-cperate with the federal | 
government in iis “operations on Indian afiairs.” But this - 
article has fortunately restricted that hasty pledge by au ex-. 
press condition “at no tine to viclate the laws” of the Union. | 
Of these laws, the intercourse acts and treaties are certainly | 
the most sacred in right and morals. In yeplying to a letter. 
commuticating to the President a copy of the constitution of | 
this benevolent association, the Secretary of War availed him-. 
self of the occasion to take it upon Limself to instruet the; 
Board in that casuistry, by which the faith of cur treaties 
might be impaired sucecesstully. ‘The argument is very brief, 
and the process quite summary, by which he accomplished this” 
political absolution in our behalf. Ido not feel at liberty to: 
hazard the omission of a single word, that might impair its 
merit or obseure its clearness, by undertaking to repeat it from) 


memory. i 
‘How ean the United States’ government contest with Georgia : 
the authority to remulate her own mternal affairs? If the doctrine © 
every where maintained be true, that a State is sovercign, so far as, | 
by the Constitution adopted, it has not been parted with to the gene 
ral govermuent, then it must follow, as matter of certainty, that 
within the Inuits of a State, there ean be nene other than her own 
sovereign power that can claim to exercise the functions of govern- | 
ment. It is certainly eontrary to every idea of an dependent gov- | 
ernment for any other Lo assert edrerse donunion and authority within | 
her jurisdictional limits; they are thing's that cannot exist together, | 
Between the State of Georgia and the Indian tribes within her: 
limits, no compact or agreement was ever cntered into; who then 
is to yield? for it is certain, in the ordinary course of exrreised authe- | 
rity, that one or the other must. The answer heretofore present- 
ed from the government, and which you, by your adoption, have 
sanctioned as correct, is the only one that can be offered. Georgia 
by her acknowledged confedrrative autharity, may legally and nght 
fully govern and control throughout her own limits, or else our 
knowledge of the science and principle of governnicnt, as they relate | 
to our forms, are wrong, and haye been wholly misunderstood.” 


Now, Sir, all this may seen: to be very clear demonstration 


to its author. Ido not doubt that he honestly thought it must 
prove quite convincing to all] who should have the good for-. 


tune to meet with it. With your leave, Sir, 
J] talk a word to this same learned Theban,” 


T should like to know whether it ever occurred to him, in 
the course of his profound investigations, that the question to 
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ie examined was, whether this was really the internal affair ot 
Georgia only or not? It would have been hetter to have proved 
his conelusion than to have assumed it. He began to reason at 
he wrong end of the inatter, and that 1s the nnsfortane of his 
vhole argument. It must strike the mind of others, too, if* the 
Secretary himself failed to discover tt, thut the powers whieh 
Feorgia has in fact parted with to the gencral government, must 
ye exercised within the States, or they cannot be exercised any 
vhere. Yet Geoigia remamis an independent government, as to 
ll the sovereignty she has reserved. What more is there in that 
vaper but a jargon of woids? .4dverse authority—ezercised au- 
hority—confederative authority! I wish to hold the government 
f my country in some respeet if f can, but J was ashamed to find 
he justification of one of its measures put forth m such a paper 
is this from one of the Exeeutive depaitments. J trust that he 
mswers for himself only, when he speaks of our knowledge of 
he principles of our own goverminent, and then I will agree, 
hat, if we are to judge from this paper, he knows very httle about 
hem. 

We are less justifiable in applying the principles which have 
yeen asserted to the Indian nations in Alabama and Mississippi. 
3efore these States were erected, they were the territory of the 
Jmted States. The jurisdiction was in the general government. 
There were no State 1ights in existence there. We had solenmly 
ruarantied tothe Creck nation all their Jands, and recognised their 
overeignty under yaiions treaties. These States have but re- 
rently been admitted into the Union. Yet the President has said 
n his messige, “It 1s too late fo inquire whether it was just m the 
Jnited States to inelnde them (the Indian nations) and fthetr terri- 
ory within the bounds of new States, whose limits they eould 
‘ontrol. That step cannot be retraced. A State cannot be dis- 
nembered by Congress, or restricted in the exercise of her const- 
utional power.” It is not denied here, nor could it have been, 
hat while this was the territory of the United States, it was com- 
detent for the government to admit the sovereignty of the Creek 
lation. But it is assumed, that the erection of this terriiory into 
States under the same Constitution which sustained the treaties, 
1as abrogated our obligations. ‘This casuistry will hardly mislead 
wy very plain man. We are to be released from the effect of 
our treaties by our own act, agamst the will of the other party, 
who has faithfully kept them. Is it indeed too late to inquire if- 
his be just? T know of no such maxim among nations, if it is 
0 be found any where. The Constitution secures the mviolabil- 
ty of these treaties as effectually as it has the federal sovereignty 
#f these new States. In acceding to the Union, they become 
Jound with the other States in all ney political and conventional 
bligations, If the older States remain bound by these treaties, 
and no one, I presume, denies that,) the new States, as constitu- 
a pe of the federal sovereignty, are bound to respect and fulfil 
hem too, 


The ae our guaranties to the Cherokee and Creek na- 
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tions is stated at large in the executive journal of the Senate, 
General Washington came with general Knox to the Senate-' 
chamber, and laid hefore the Scnate the state of the difficulties. 
existing between North Carolina and Georgia and these Indian: 
nations. These States liad protested against the treaties of the: 
Old Congress as infringements of their legislative rights. Gen-. 
eral Washington stated that the Cherokees had ccmplained that. 
their treaty hud been violated by the disorderly whites on the 
frontiers, but that, as North Carolina had not acceded to the 
Union, it wes doubtthnl whether any effieient measures could be 
taken by the general government. lu relation to the difficulties” 
between Georgia and the Creeks, it was stated to be of great im-. 
portance to Georgia, as well as the United States, to settle those. 
differences, and that it would be highly embarrassing to Georgia. 
to relinquish certain lands, which she alleged the Creeks had al- 
ready ceeded to her, and whieli her citizens had settled upon. To. 
fix certaim principles as instructions to the commissioners, general 
Washington stated several questions to the Scnate for their ad-_ 
viec. Among these was the subject of a cession fron: the Creeks) 
of the lands in controversy, and one of the conditions to be offered) 
them on that point was as follows : ‘ 
“4th. A-solemnn guaranty by the United States, to the Creeks’ 
of their remaining territory, and to maintain the same, if necessary,. 
by a Jine of military posts.” 
The Senate advised and consented to this, and the treaty was, 
negotiated and ratified. The differences with Georgia appeared | 
then to be finally settled. : | 
Ou the Ith of August, 1790, gencral Washington stated to th 
Senate in a message, that us the obstacles to closing the diffica 
ties with the Cherokees had been removed by the accession of} 
North Carolina to the Union, he should now execute the powe 
vested in him by the Constitution, to carry into faithful executio 
the former treaty of Hopewell, unicss a new boundary was agreed | 
upon; aud proposed to the Senate several guestions, as to the; 
compensation to the Clerukees for that purpose, aud the follow-| 
ing condition : : 
“3. Shall the United States stipulate solemnly to guaranty they 
new boundary which may be arranged :” 
“ The Senate consented that this guaranty should be given, and} 
the treaty of Holston was made in conformity to it, Tt was nego.) 
tiated hy governor Blount. The manuseript volumes of the Sen-f 
ctv show certain instructions from the government to governoy 
Blount, of the 27th of August, 1790, which are so highly charace) 
teristic of the administration of general Washington, that 1 have: 


taken a brief extract from them, which I beg leave to read : A 
“In order to effect so desirable a purpose upon proper princk 


ples, it is highly necessary thet the Umted States should set thes 
example of performing all those cugagements, Which by treatie 
have been entered into under their authority. Jt will be in vais | 
to expect a consistent conduct from the Indians, or the approba: § 
tion of the impartial part of mankind, while we violate, or suffey4 
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. violation of, our engagements. We must set out with doing 
ustice, and then we sliall have a right to exact the same conduct 
yom the Indians.” : ; 

This is the history of your guaranties, and these the professions 
vhich you made when you offered them. They were given on 
pature deliberation, with the fill knowledge of the clams of all 
artics, and were entered into with a solemnity wluch admonish- 
s us that they cannot be safely tnfled with. Against whom were 
hey to operate? Not against foreign powers, for they lad no 
laims, nor agaist the general government. It was the claims of 
he States to their country, which we stand pledged to resist until 
hey consent to part with it peaceably, It is claimed again, now, 
iy some of the States, that our power to contract with these na- 
ions, as quahfied sovereignties, violates their jurisdicnon, But 
ve have seen that this question was fully before the Senate when 
ve gave these guaranties, and general Washington then said, that 
ince Vorth Carolina hai acceded to the Union, he sliould put forth 
he power entrusted to him by the Constitution, to execute the trea- 
y of the Old Congress with the Cheiokees. ‘These guaranties 
annot be‘executed at al] unless the treaties and the intercourse 
xWs are paramount to the laws of the States. The operation of 
he laws of Georgia, as well as Mississipm: and Alabama, shows 
his. — : 

I know that there is nothing on the face of these laws, which 
roposes to exert any direct force for the removal of the Indians. 
jut, under the existing condition of things there, the moral effect 
f these measures will as effectually accomplish this end as your 
rmy could do it. The Indians themselves believe it, and the 
iecretary of Wer -vell understands that to be the inevitable con- 
equence of them. [inter fiom a document on your table, that 
ie has instructed your own agents to make use of them for that 
urpose. <A letter from the Choctaw interpreter to the War De- 
artment, of the 27th of Noventher last, says: “IT was put in pos- 
ession of the contents of your letter of the 3lst ult. to colonel 
Vard, United States’ agent to the Choctaws, and was ordered by 
im to interpret and filly explain the uatme of the laws of Mhs- 
issippi that were about to be extended over them, end the bad 
onsequences that would attend, as they were not prepared to 
ve under said laws. IT have adyised them on all occasions to 
rake the best arrangement with the government they possibly can, 
od emigrate to the west of the Mississippi.” he Secretary 
rote to the agent of the Cherokees, since this measure has been 
ending: “The object of the government is to persuade, not co- 
cce, therr Indian friends to a removal from the land of their fa- 
iers. Beyond all doubt, they cannot be peaceable and happy 
here they are ; yet still will they be protected to the extent that 
ght and justice, and the powers possessed, require. Beyond this 
ie President jas ucither the inclmation nor the authonty to go 
is tdle to talk of rights which do not belong to them, and of protec- 
on which cannot be extended. The most correct plan is to dis- 
lose the facis as they exist, that all in interest may be warned, 
ad, by tunely precaution, escape those evils of which experience 
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has already afforded alumdant indication there is no avoiding, sit- 
uated where they are.” 

We can all understand Janguage of this sort without the aid of 
an- interpreter. But the Cherokees and Creeks have declared 
that they will not leave their country. They peremptorily refuse 
to go over the Mississippi. Wliy, then, have these laws of the | 
States been extended to them at this particular time? We are - 
told that this bill is ouly to come in aid of their voluntary emigra~ | 
tion. But you have had their answer to that for years. Your 
table is covered by their memorials and protests agaist it. You | 
have made large appropriations before now to ¢fiect that object, | 
and have failed. Why, then, are you repeating these appropria- | 
tions at this particular time ? They are at your door, and tell you | 
they will not aceept them. Is there not reason, then, to believe 
that they are to be removed against their real consent end incli- | 
nations, though no actual force is meditated Im any quarter? | 
Individuals may doubtless be found to surrender the lands of the | 
nation Which they happen to ccenpy. These lands then pass to | 
Georgia. The nations are to be put at variance among theme | 
selves. ‘Their social institutions are to be destroyed. “The laws 
of the States have done that eflectually. The lands surrendered 
are 10 be covered with white men. Can the Cherokees then lve | 
there? Is that the protection which you liuve promised? Is ¢ 
that the execution of your soleyen guaranties PTs that your deal- | 
ig With your plighted faith and national honor ? Sir, the confi- 
dence of these nations in the securities of their treaties and your 
good faith is shaken, They teel that they are abandoned—tat 4 
your laws have ceased to protect them-—that their iistitutions are | 
destroyed that the pressuse to be taifltcred on then is such that | 
they cannot bear it, and that they must abandon their country | 
when this House shail have sanctioned the mexsure befure you, 

The yvoyerument is undoubtedly nght in saymg, that the In- 
dians eannot live where they now are under these laws. And | 
why, then, were they passed? We are tekd in one breath that 
they are mostly mere savages, and that all the efferts to reclaim 
them have failed ; and in the next we hear, that, 10 carry inte ef. 9 
fect a very benevolent plan for their improvement, they are to be 
placed under the striet regulations of oi state of society, Are 
we to nnderstand by this that they are to be civilized by a legisla | 
tive act? ris uscloss, Sir, to consider this maiter gravely in that. 
way. We do not deceive ourselves by it, and shall mislead no. 
hody else. There is sagaecity enough in the people whom we 
represent to understand it. Think you that, with the Georgia re-j 
port before them, they will helieve that the object of these laws is { 
to rechiim the Judians, and improve their CONCON, SO 08 TO ate | 
tach them more strongly to their country 7 "Phe government has | 
put this in its true light. ‘The consequence will be, that, in their ' 
state of society, they ean enjoy none of the practical benetits of i 
the general laws of these States, and will be subjected, at the same i 
tine, to the whole rage of their ordinary erinminal jurisdiction, as) 
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well as another code applicable to thenselyes only. We hear it: 
sometimes said, that they are to be adnitied to the privileges of 
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citizens, as if some substantial privileges, which: they fe not ny 
enjoy, were to be conferred on them. Why, then, do we fin 
this bill here exactly at the time when they are to receive these 
favors? If they are really to recerve any new privileges, will 
they not be more contented where they are, and cea iiclined to 
go beyond the Mississippi? It wall be asked, too, by inany who 
cannot understand this sort of reasoning, what particular bencfits 
these States expect to obtain by extending their laws over some 
thousands of people who are said to be wild Indrans, and bringing 
them within the pale of their society? There 1s certainly no State 
pnide to be gratfied by that. {shall not take up your ume to 
answer questions of this sort. If these laws do not speak a lan- 
guage that can be understood herc, they will be very well under- 
stood elsewhere. There is no reason to believe that Indian com- 
munities disturb the peace of these States, if their own citizens 
will let them alone. ‘The only sufferers in that respect are the 
Indians. ‘There are laws enough to meet that case, if government 
will do its duty, and execute them faithfully. The Indians are a 
peaceable and inoffensive people, advancing rapidly in moral im- 
provement, cultivating their lands, estabhshing schools and church- 
es, and disturbing nobody. They have already patiently borne 
what we should not submit to onrselyes, aud they will bear 
much more, if we choose to inflict it upon them. But they are 
not prepared to live wider our laws, if we had the nght to extend 
our jurisdiction over them without their cousent. Tlie courts 
of justice 1 these States will doubtless see that right is done so 
far as they are to admunister the Jaw in particular cases. But 
they will afford a slender protection ugainst the operation of 
moral causes, which will reduce the Indians to the condition of 
outlaws in society. 

I am not satisfied that the funds to be provided by this bill are 
to be used in such a inanner as we shall be wilhng hereafter to 
approve. ‘The Seeretary of War sail last year to our comunis- 
sioners, “ Nothing is more certain than that, if the chiefs and influ- 
ential men could be brought into the measure, the rest would 
implicitly follow. It becomes, therefore, a matter of necessity, 
if the general government woulkt benefit these people, that 7 
move upon them in the line of thetr own prejudices, and, by the 
adoption of auy proper means, break the power that is warring 
with their hest interests. The question is, How can this be best 
done? Not, it is helieved, for the reasons suggested, by means 
of a general council. ‘Chere they would be awakened to all the 
intimations which those wha are opposed to their exchange of 
country might throw out; and the consequence would he— 
what it has been—a firm refusal to acquiesce. The best resort is 
hbeheved to be, that which is embraced in an appeal to the chiefs 
and influential men, not together, but apart, at their own houses; 
and, by a proper exposition of their real condition, rouse them to 
think of that ; whilst offers to them of extensive reservations in fee 
simple, AND OTHER REWARDS, would, it is hoped, result in ob- 
taining their acquiescence.” 

11* 
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Now, Sn, disguise these suggestions as we may, there can 0@ 
no successful dissimulation in language of this sort. It is sheer, 
open bnbery—a disreputable proposition to buy up the ehiefs, 
and reward them for treason to their people. It is the first 
time, so far as my knowledge extends, that such a practice has 
been unblushingly avowed. 

There 1s moice, too, before us, which should attract the atten- 
tion of tls House. Isce by a pamphlet befure me, that our su- 
perintendent of Judian affairs in the war department was sent | 
to New York last summer to aid the benevolent institution, to 
which I have aheady alluded, with sach information as he might 
possess 1n 1egaid to these Indian nations. Ile delivered an ad- 
dress, on that occasion, in one of the churches of that city. In 
this he said, that, 11 the Indians were prosent, lie would address 
them thus: 

“ Brothers—Whiethier is it wise in you thus to hnger out acha- 
fed, and imposenshed, and disheartening exstence, and die as 
your fathers have died, and leave the sanie destiny to your ehil- 
dren ; or to leave your count y, and the bones of your fathers, which | 
cannot benefit you, stay where they are as long as you may?” 

T was shocked, Sir, when [met with the shameless avowal 
of stich a sentiment, and addressed to such an auchence too, by 
an agent of tlhs government. [ have no language that can) 
express my Cetestation of No man, who cherisued a spark | 
of virtuous feeling m lus heart, could have given it utteranee. Ie! 
desei ves the marked reprobation of this Louse, as the guardi- | 
ans of the honor of the country, aud the government onght not: 
to retam Inman Ins place a smgle hour. 

T am atlinonished, Sir, by the duty which I owe to the House 
for then indulgence, to occupy your tme nolonger. But I ask 
gentlemen to 1eyiew the Instory of Uns government faithfully, 
and decide, if, on looking to the afflicting condition of these peo- 

le, and the cei tain consequenees which: are to follow, they can 
ay their hand upon their hearts as honorable men, and say that 
they feel clear in conscience m going any further with thts meas- 
nre. We me not dealing for ourselves inthis matter. Our own ; 
reputation is not alone concerned, The character of the coun- 
try is deeply mvolved in it. We shall not be able at last to dis ( 
guise Olly co-operation, 1 removing these vations fiom them 
country. , We may now flatter and deceise oursely es as we may, 
but the time will come when om responsinhty can neither be 
evaded nardemed. It mast be met, and itis better for tts to eon- 
sider now what we inust meet. Our iclations with the Indian 
nations aic ofourownseching. We assumed onr guard:anship 
over they ohimtarily, and we justified it, too, in the nate of re- 
higion and humanity. We clanned it to be due fiom us, as a evi 
lized, enlightencd and Chistian people, to them, to our own 
character, and the opinion of the world. They never ashed it 
ofus. We stretclicd out our arm towards them, and they took 
our hand in the confidence that we should act up to our profes- 
sions. It was we who svlicited their friendship, and not they 
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ours. It was done for our convementce too, and not theirs. We 
offered them our faith, and they trusted to us. To attest our 
sincerity and win their confidence, we invoked the sauctions of 
our holy religion. ‘I'hey have confided in us hke cluldren, and 
we have solemnly pledged our faith, before God and all mankind, 
to fulfil our pronuses to them righteously. We came here and 
sat ourselves down jn their country, and not they in ours. They 
were then strong, aud we were weak and helpless. They could 
have erushed usin the hollow of their hand. But we had fled 
from oppression and persecution 1 our own native land, and they 
received us here im theirs as fnends and brothers. We have 
perpetuated their hospitality to our fathers on the gorgeous pan- 
als which surround us, If we cherish in our learts the slght- 
ast sentiment of honor or the least spark of gratitude yet Im- 
zers there, we shall not be able to ft up our eyes and look around 
as Wheu we enter these halls, without teeling the smart of that 
rebuke, whieh we deseive and must suffer for our perfidy. 
These inemorials of their hospitahty eaunot be effaced until we 
shall have dilapidated these walls, or another enemy shall kindly 
infliet upon usa lesser disgrace. 

We came to these people with peace-offerings, and they gave 
islands. As we imereased in numbers, we increased our de- 
nands, and began to press upon them. They saw us hemming 
hem in on every side, and furrowing down the graves of their 
athers. As then subsistence was wasting away, they remonstrat- 
od against us. We were deaf to their reproaches. They implor- 
2d us to rernember the:r kindness to us, but we turned away from 
hem. They resisted at last, and flew to their aims. Fierce and 
iloody wars followed. We felt their power, and if they had been 
wited, or had foreseen what we are now doing, we should not 
10w be in these seats. We met again in fiiendship, and establish- 
‘d our treaties with them. We pledged our faith, and gave them 
mir solemn guaranties that we would come no father. I hope 
hat we shall feel st to be our duty to observe them hke honest 
nen. 

But are we asked, Will you Icave things in their present eondi- 
ion? Will you refitse to treat with them? No. But if Iam 
sked when we shall treat, 1 am ready to answer, Never, Sir, 
tever, till they are at perfeet liberty, and free from all restramt. 
should not consider a treaty made with them, m then present 
vretched and forsaken condition, as morally binding on them. I 
vill not consent to take advantage of men in their situation. T 
m sick—heart sick-—of seeing them at our door as I enter this 
all, where they have been standing durmg the whole of this ses- 
ton, suppheating us to stay om hand. There is one plam path: 
f honor, and it is the path of safety, because it is the path of duty. 
letrace your steps. Acknowledge your treaties. Confess your 
bhgations, Redeem your faith. Execute your laws. Let the 
‘resident revise his opmious. Jt is never too late tobe just. Let 
im extend his hand to them as a brother—as their great father 
ideed. The KevaeY of the government is at his command. Let 
im set them free. Above all things, win back their confidence. 
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Convinee them that they may trust you again as friends. If you | 
will do this, and they are free to act without any coercion, 1 am | 
ready to execute any treaty which they will make with you. But | 
it must be done “ peaceably”—in the true spirit of our obligations 
to Georgia, and in no other way. I wish they were in a condie | 
tion to treat with us fairly. I wish it for the sake of Georgia, | 
for them, and for ourselves. But I will not consent that govern- | 
ment shall operate on their fears. Jt is unmanly and dishonor- 
able. I will not agree to inculcate on their minds the slightest 
suggestion that they are not to be protected fully, fearlessly, and 
faithfully. They are now shrmking under the terror ef the ¢a- 
lamides, which they believe await them when this bill shall have 
passed, They beheve that the laws of the States are uot to be 
extended over them for good. It is immaterial whether dey are 
nelit or not in this behef, They believe it to be for evil, and an- ; 
areby is now there in its worst forms. J have too inuch confi- | 
dence ju Georgia to believe diat she will suffer any violence to 
be committed under ber authority. But the eflect produced by 
her Jaws has not left these people free agents. These States have 
no right to ask us to act under such circwnstances, or, if they do, 
we ought to judge of that for ourselves, and refuse to act, if we 
think the honor of the government forbids it. Ifeal the wounds 
which you have inflieted, and couvene their councils. If they 
will then treat with you, bring your treaty here instead of this 
law. We shall then know what we are doing. J will then sus-: 
tain the Mxecutive, by my humble vote, in all that he shal] prom- 
ise in our name. He shall have countless millions to fulfil our 
faith. The treasures of the nation shall flow ike water, and the | 
eople of this country will bear any burden, rather than suffer the | 
10nor of their government to be stained with perfidy. But for 
coercion, or any thing like coercion, moral or physical, direct or 
indirect, | will vote nothing—not oue poor seruple. I will take 
no responsibility that may involve the country in that taint upon | 
our reputation, nor be accessory to it. No pride of opmion should | 
influenee us. There are no laurelsto be won in this field. There) 
is ho victory to achieve over a people im their situation, There 
is no reward before us but disgrace and the detestation of onr fel- 
low men. ‘| 
Ifthis bill passes, they will submit to all the injuries which may | 
be inflicted upon them, for it is no longer in their power to resist. 
They will bear it as long as men can bear oppression, but they: 
will smk under itat last. If we were in their situation, we should: 
not leave our own country willingly. We, who are strong and 
proud, and restive of restraint, should fly to arms for half what: 
they have suffered already. We have done it, but we had friends’ 
to sustain us. The Indian must subont. When we haye turned. 
him away from our door, he has no friends any where. Shall, 
we, who boast se much of our institutions, and talk so lofiily of | 


patriotism, reproach him because le loves his country too well? 
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he lingers too long among the graves of his fathers? But, Sir, if) 
the fiat is pronounced here, he will go. He must go, for he can _ 
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not stay there and live. ‘They will leave the fields which they 
ayave reclaimed from the forest, and laui open to the sun—their 
comfortable dwellings—their flocks—their schools—their chureh- 
2s—ay, Sir, the Christian chuiches, which we have built there, 
ind wluch now stand where the stake of the victim was once 
slanted. But they will vot leave the graves of their fathers. A 
whole nation, in despair, will piously gather up their bones, and 
‘etire to your western forests. When they shall have reached its 
iether skirts, they will look back for the last tune fiom the moun- 
ain over tlus beautiful land of their fathers, and tlicn, 1etirmg to 
he deeper shades within, will cuise your perfidy, and teach ther 
‘hildren to execrate your uame. We could bear reproach from 
he proud aud the insolent, but there is eloquence i the hiunility 
vith which these people plead their wrongs. We feel our guilt 
vb the very submissiveness with which they approach us. 

I have viewed tlus question m al] the hghts which lave offered 
hemselves to my mund, and I can see no way to dispose of it 
afely but to at where we are—to go no further—but to 1etract 
menly, honorably, and immedately. Eveiy step we advance im 
his injustice will sink us deeper in disgrace. But, Sir, to reject 
his measure is not enough, We cannet .egain what we have 
dready lost, unless our laws are executed. We canuot leave our 
eats here, and do this ourselves. Whthout the co-operation of the 
executive, we are powerless; andif he will not pause—if he wil 
10t execute the treaties—if the laws are suffered to sleep—if rea- 
on and justice are sighted, and expostulaton 1s in vain—af his 
sath will not awaken him to stretch forth his ann fearlessly and 
ionorably to sustain the Constitution and laws of the country, 
ind the rights of these oppressed people—he shall go on upon his 
rwn responsibility, and that of those who may be about to place 
his meastue m lis hand. Be the consequences what they may, 
he stain of whatever may happen shall be upon his hands. 

My poor opinion m this matter may be worth very little here, 
nd I may be nnsiaken in nty apprehensions. I wall leave this to 
ime and those who come after us. But, holding the opinions I 
lo, T will take no share of the responsibility of carrying this meas- 
ire through the House. Ou a subject as inomentous as this, it is 
letter for us, and more just to our constittents, that we should 
lostpone this measwe, and let the question be fuirly and fully 
iresented to them before we act upon it finally. They have a 
ight to demand it of us. Let the teeling and judgment of the 
euntry be consulted, When this bill has passed, the whole mat- 
er 1s beyond our reach and theirs. ‘The memonalson your table 
night not to be lightly trifled with, snd will not be safely despised. 
Chis thing 1s not to be done here 11a coiner, without 1esponsibili- 
y. It will be stripped of all the mysterics and vain disguise in 
vhich we may hope to conceal its real character, and be put to 
he severest scrutiny, ‘Surely, Sir, we must wish that we felt 
onfident of that enlightened support mt public opinion, without 


vhich we cannot be, and shall not find onrselves sustained before 
he country. ‘ 
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We may differ on points which affect our internal policy only, | 
without responsibility to others. But our conduct in this affects | 
the security of the social law of all mankind, and which all na- | 
tions are interested to sustain. They have the right to sit in judg- 
ment upon us. ‘Phat part of the law of nations which commands | 
the observance of treaties, is the law of the whole human family. 
Thongh the present measure may uot immediately aftcet other 
civilized nations, and they may have no right to interfere, yet they 
have the right, jor their own security, to put in action the moral 
feeling of the world ugainst the eficet of our example, Whatever 
our opinions may be of the invasion of France, as a questien of 
original interfercnee, the powers of Europe were fully justified in 
the measures which they took in 1815, on the return of Buona- 
parte from Elba. As the violator of treaties, he had placed him- 
self out of all civil and social relations. ‘Chere was no security 
for any govermmnent, if so dangerous an example, by such a tor~ 
midable power, should haye been able to sustain itself. I have 
nothing to say of the subsequent disposition of his person. It 
dees not eoneem tie question before us. But the opinion of 
mankind sustained his expulsion from France, if not tron: Europe, 
and lustory will sanction it. The eye of other netivas is new fix- 
ed upon us. Our friends are looking with fearful anxiety to onr 
conduct in this inatier. Our enemies, too, are watchiag our steps. 
They have lain in wait for us for half a century, and the paseage 
of this bill will light up joy and hope in the padace of every des- 
pot. It will do more to destrey the confidence of the world in 
free government, than all their armies coukl accomplish, Our 
friends every where will be compelled to hang their heads, ané 
submit to this reproach of their principles. It will weaken our 
Mstitutions at home, aud inteet the heart of our social system. It 
will teach our people to: hold the hener of their government 
lightly, and leosen the moral feeling of the country. Republics 
have been charged, too, with msolence and appression in the day ( 
of their power. Wfistory has unfortunately giver us much preet | 
of its truth, and we are about to confirm it by our own example. | 
But, Sir, we must stand at last at the bar of posterity, and answer | 
there for ourselves and cur country. If we look for party influ- 
ence to sustain us now, it will fail us there. The httle biekerings, 
in which we now bustle and show off our importance, will have 
qlen ceased and been forgotten, er fitte understood. ‘There will 
be no time-serving purposes to warp the judgment—no tempta 
tions ia entice inte error—no adulation to offer unto power, or to 
win the favor of the great—no ambition to be exalted, and no 
yenal press to shelter wrong, to misrepresent the truth, or calum- 
niate the motives of those who new forewarn you of your respon- 
sibility. The weight ofa naine will not sustan you there, and no 
tide of popularity will carry you along thimnphantly, Our coun- ‘ 
try will be brought by the historian——custodia fidelis rerum—to that. 
standard of nniversal morality, whieh will guide the judgment and ' 
fix the sentence ot’ posterity. It will be pronounced by the im 
partial judginent of mankind, and stand forever ureyer sible, Tha” 
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character of this measure will then be known as it is. The full 
and clear light of truth will break in upon it, and it will stand out 
in history in bold relicf. The witnesses who will then speak will 
be those illustrious men who have not lived tosee this day. Your 
history, your treaties, and your statutcs, will confront you. The 
human heart will be consulted—ihe moral sense of all inankind 
will speak out fearlessly, and you will stand condenmmed by_the 
law of God, as well as the sentence of your fellow inen. You 
may not live to hear it, but there will be no refuge for you in the 
grave. You will yet live in history ; and, if your children do not 
disown their fathers, they must bear the humiliating reproaches 
of their name. Nor will this transaction be put down in history 
as a party measure. Our country, too, ust bear the crime and 
theshanie. J have been a party man, Sir—perhaps too much so— 
and [have contributed nothing te place the present Clief Magistrate 
in the station which he now holds—as yet un fer the Constitution, 
and not above it. But I should deem it a lesser evil aud a more 
supportable calamity—and I declare to you, that I had rather see 
him, or any other man, created dictator at once, and Jet him sway 
our destinies for oue life at least, than suffer for a smgle hour the 
shame of feeling that my couutry must subuiit, before the Chnis- 
tian world, tothe disgrace of being set down in history as the vio- 
lator of her treaties, and the oppressor of this helpless people, who 
have trusted so confidingly to her faith. 

But I will not despond, or give up all for lost. When it is con- 
sidered how little, after all, these States really have at stake on 
this question, and how trifling the acquisition of this paltry terri- 
tory must be, I cannet believe that they will rcfuse to make some 
sacrifice, or concession of feeling, tothe reputation of the country. 
Are not our honor and our reputation, our interests and our glory, 
theirs? Aye. they not bound up with us in one eomuron lot, for 
good or evil, as long as this Constitution and our Union shall en- 
dure, and until the blessings, which, under the goodness of Proy- 
idence, it may long dispense to our common country, shall be for- 
ever withdrawn ?—until that appalling night of despotism shall 
descend upon the world, and lower upon the whole family of 
man, When this bright constellation shall Lave set, and the last 
hope of human freedom shall have been forever extinguished ? 
What are these miserable remnants of Indian land worth to them 
or to us, if, in settling an abstract question of jurisdiction, we are 
about to expose ourselves and them to the imputation of bad faith ? 
New York, Pennsylvania, Virginia and Ohio, have alt yielded to 
the constitutional authority of the Union,on points quite as essen- 
Hal, in their opinion, to their sovereignty as this, Chere is nothing 
to be won in this controversy that is worth a inoment’s thought, 
in comparison with the condemnation that lies beyond it. "To 
avert such a calamity, I will yicld much—very much. I will 
give up almost any thing here. I will claim nothing of these 
States that shall offend their pride. The point of honor shall be 
conceded to them, and our good faith shall be vindicated by a 
concession from their patriotism. J will not yet give up even this 
hope, Nor will I believe that the Chief Magistrate will suffer the 
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reputation of his administration and the country to be tarnished. | 
I will look there, too, for better counsels, and a more deliberate’ 
examination of the ground on whieli he has placed himself. 
Whether we favored his elevation to his present station or ot, 
we may all unite in wishing that he may leave it with asolid rep | 
utation, and that he may advance the honor of his country beyond 
even the hopes of bis friends. We are all interested in his fame 
for it is now identified with his country. There are nobler ex- 
amples for his enudation than Spain or Carthage. Let him vin- 
dicate the publie faith of his country, and he shall be hailed in- 
deed as her Saviour, for he will have preserved her honor, Le 
him instruct the world that the sanctity of treaties Is no longer the, 
seorn of repnblies, and he shall then lave truly filled the measure 
of his country’s glory and hisown. Her history beans with ligh 
upon the path ot honor and honest fame. There are bright ex 
amples betore himi which any man may be prond to follow anc 
to emulate; but the enduring glory of his predecessors has been’ 
won by their inflexible justice and public virtue, “ Ex omnibus, | 
premis virtutis, amplissimin esse premium, gloriam; esse kane, | 
unan, que brevitatem vite posteritatis memeria eonsoleretur 3 que 
efficerit ut absentes adessemus, mortur vivcremus 5 hane denique esse. 
enjus gradibus diam homines tr celum riderentur ascencdere.” 


NOTES. 


P.80. Mr. Storrs speaks of the Indians within the States as being - 
60,000 in nunber. He doubtless meant the Southern States. The: 
Secretary of War estimates the number in theze States to be 75,000. | 
There are probahly more than 160,000 east of the Mississippi, and 
twice as many west of that river, whose condition may be directly o 
indirectly affected by the Indian bill. 


P. 88. Mr. Storrs states, that 12.000,000 of acres have been pur 
chased by the U. S. for the use of Georgia. since the compact of 
1802, and in compliance with that compact. The quantity is much), 
larger than his estimate. f : ‘ i 

By a report of Mr. Calhoun, when Secretary of War, in 1624, the) 


government of the U.S. had then obtained for the use of Georgia, | 


From the Creeks, - --------++ ++ ctt rrr 14,748,690) 
From the Cherokees, - -----+----+*++-**-+--> 1,095,310) 
: 15,044,000, 


From the Crecks, since 1624, all their remaining lands pee 
in Georgia, -----+--+-++- eee tere --- - 4,088,200, 
Acres, 19,027,200) 

Great tracts of country have been ceded to the United States by. 
the Cherokees, upon which are now established the most populous 
and flourishing communities of Tennessee and Alabama. Georgi 
elaims about 5,000,000 acres of Cherokee land, as now remaining in 
the possession of the Cherokees. 
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Mr. Cuarrman: I would most eheerfully acquiesce in the 
proposed appropriation to assist the Indians in their removal, 
could I believe that this object would be effected in good faith, 
and according to the unbiased wishes of the Indians. But I 

.do not believe such will be the fact. Whatever gentlemen 
-may say and feel in this house, in the honest expression of 
their views, [have no doubt that inercenary motives, in some 
of the southern aud south-western portions of the country have 
had, and stiJl have, an important influence npon this measure. 
‘Jt is advocated upton principles at war with our policy towards 
the Indians ; upon principles which no State in this Union can 
expect this govermment to recognise or sanction. By the com- 
jpactof 1802 with the State of Georgia, we agreed to extin- 
iguish the Indian title to her lunds as saon as it could be done 
“on reasonable terms, and peaceably.” I should be glad to 
unite in any proper measures, as being an amicable and bonor- 
iable mode of settling questions of grave consideration now 
iurged upon us, aud as meeting the wishes of several of the 
‘States, who fecl their rights, dignity, and welfare, to be involved 
in the issue. Certainly I shall strive to be faithful to every 
ust expectation of a State; hut we must not be faithless to our 
engagements. Sir, I have vo belief that the bill will hriug along 
with it the proposed and desirable effeet; and, while [am ready 
‘to go as far as any gentleman to assist in au honorable remo- 
val of the Indians, I cannot do it under cireumstanees whieh 
admonish ine chat this bill is but a part ofa united effort virtu- 
ally to expel the Indians from their ancient possessions. Some 
of these circumstances I will lay before the committee. No 
option is left with the Indians as to their removal, if you pass 
this bill, consistent with their heretofore acknowledged rights, 
nd such as the faith and honar of this couutry ought to secure 
to them. 

Before T mention these circumstances, permit me to call the 
attention of the committee to the true question in debate. 
This bill proposes a scheme for the removal of all the Indian 
lwibes on the at the Mississippi to the western wilderness. 
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The sum now to be appropriated, it is admitted, is for a begin- 
ning only. None suppose the whole expense will fall short of 
three millions, and many think it will be mare thau quadruple 
that sum. What is the character of this grand scheme ? Upon 
what principlesis it urged upon us? It becomes us to examine 
it nurrowly, if itis to operate coercively npon the Indians ; 
if bribery, corruption and snenace are about to make it efleetu- 
al, as 1 verily believe will be the faucet, we caimot give the funds 
of this nation to assist in its accousplishment. Ihe question is 
not so exactly what is the relation between the States and the 
Indian tribes, as what jis the relation of this government to 
them. Itis not so material what notions Georgia entertains | 
about the original rights of the Indians. She may deny them | 
al, if she pleases, and her advocates may contend that it is” 
now two jate to inquire into their rights, as distinet and inde- | 
pendent; but since we are called upon to accomplish their re- | 
Moval, it is our duty to see that the principles which have. 
hitherto regulated our relations with the Lidians are not denied | 
or abandoned. ‘Phis nation has settled the character of the; 
Indian tribes—it is too late for her to speculate, if she would, | 
on this subject. Phe whole history of our Iudian departaient, | 
the scores of treaties we have made, and the intercourse law) 
of 1790, and now existing as passed in 1862, establish the great, 
faet, that this govermment has held these tribes to be distinct 
froin the States for all national purposes; nor can we now 
deny it, without the most manifest injustice to the Indians, and 
the most glaring disregard of our soleim engageuents. Let 
others have stich systems as they pleasc—we have one estab-' 
lished by the practice of every successive yeay, resting on the; 
eternal principles of justice, and wrought into all our laws on, 
this subject. And, Sir, even if we could not properly lave: 
taken the ground which we did at first, aud have since maintain- 
ed, we cannot now deny it, and appropriate our funds, and lend. 
our nitional arm, to subvert it., Weare committed. We have 
invited te hidiaus to treat with us—to trust us—to put them-. 
selves inte our bands—and now, can we hetray them? Can we 
advance money to carry into effect a system at war with our 
treaties aud our solemn pledges? ‘This is the ground. And, 
though J shall investigate first principles a litle, 1 do contend 
the friends of the Indians need not go beyond the statutes and 
records of onr own government to learn the line of duty. - 
The advocates of removal tell us we eaunot interfere with, 
the internal concerns of a sovereign State. The gentlemer, 
from Georgia admonish us, that that State has taken he 
course, and nothing will divert her ; that she is sovereign, anc 
will do as she pleases; and they advise us to let her alone, 
Sir, the difficulty is, she will not let us alone, She says, Give 
us your money; pledge the national treasury to reniove the 
Indians within our borders: and all this she demands of us, by 
trampling under foot the charters of our Wighted faith, ant 
changing completely the principles of our relations with the 
Indians, She asks too much, She asks what honesty require, 
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us to withhold. I will never give her a farthing upon the prin- 
ciples she assumes—nor can this governmeit, without exciting 
the just indignation of this nation and of mankind. 

I will now mention some of the circunistauces which show 
the character and object of this bill. 

First, then, the executive, whose opinion and future couse 
of conduct on this subject, it seems, were well Known betore 
his election, applauds Georgia for lier great forbearance to- 
wards the Indians, and demes their nght of self-government 
and of soil, except to such a poition as they may happen to be 
in the actual occupation and enjoyment ot. 

Next, the secretary of war, in lis official communications, 
labors to prove that they have no righits at all, not even to any 
portion of the soil; for he asserts they have lost all, and the 
States have acquired aH, by conquest and discovery ; and such 
has of late become the language of Georgia. She openly de- 
clared, by her legislature, in 1827, “that the State unght prop- 
erly take possession of the Cherokee country by force, and 
that it was owing to her moderation and forbearance that she 
did not thus take possession.” Pievious to tlis declaration, a 
joint committee of the legislature had made a report, in which 
they say, that the European nations asserted successfully the 
right of occupying such part» of America as each tiscovered ; 
and thereby tley estabhshed their supneme command over it. 
Again—“TIt may be contended, with much plausibility, that 
there is in these ciaiins more of force than of justice ; but they 
are claims which have been recognised amd admitted by the 
whole civilized world ; and it 1s unquestionably true, that, un- 
dex such circninstances, force becomes right. Betore Georgia 
became a party to the articles of agreement and cession, (the 
compact of 1802,) she could rightfully have possessed her- 
sclf of those Jands, either by negotiation with the Indrans, 
or by force, and she had determined, in one of the trvo ways, 
‘0 do so; but by this contract she made it the duty of the Uni- 
ted States to sustain the expeuse of obtaimng for her the pos- 
session, provided it could be done npon 1easonable terms, and 
dy negotiation; but in case it should be necessary to resort to 
orce, this contract with the United States niakes no provision: 
he consequence is, that Georgia is eft untrammeiled, and at 
‘ull hberty to prosecute her nglits, in that point of view, accord- 
ng to her discretion, and as though no such contract had been 
nade.” ‘Truly this 12 logic with a vengeance. And we are 
called upon to sanction these abominable doetrines. They lie, 
ivowedly, at the basis of this fearful moasure, May the nation- 
ul council pause upon the brink of this precipice, before every 
hing 18 lost in the chasm below. ; 

Another circumstance of adtnonition is, that an honorable 
sommittee of this house have openly declared, in their report 
nade to sustain this bill, that the Indians are mere tenants at 
will, strictly having no rights to territory or self-government ; 
ind that the red men lie at the merey of the whites, by reason 
of discovery, conquest, civilization, greater knowledge and pow: 
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er, or Christianity, ‘This is their language on page 5th: “ But 
in all the acts, first of the colonies, and atterwards of the States, 
the fundamental principle, that the Indians had no rights by 
virthe of their ancient possession, either of soil or sovereignty, 
has never been abandoned either expressly or by implication.” 
So again: “No respectable jurist has ever gravely coniended 
that the right of the Tudiaus to hold their reserved leads contd 
he supported inthe courts of the country upon any ether grewid 
than the graut or permission of the sovereignty or State in whieh 
such lands fie” This report goes farther than 7 had supposed | 
intelligent men ecatd vo. It really leaves nothing to the Indian. 
The very soil on which he lives, and where his cucestors lived 
before bim, is none of his, but belongs to the white man. 

Nor am f less alarined to see it so ericusly asserted by the. 
committee, that all our indian treaties are a mere legislative pro- ; 
ceeding, aud, as sich, altersble at our picasure. And Tam by | 
no means certain thatthe conmittee do not viean to say, that our | 
treatics and levislative enactments, as far as they rest on any | 
rights of the Indians, are Gugevustitutional and void. Page &th, 
[read: “ These treaties were hut a mode or government, anda | 
substitute tor erdinary legislation, which were from time to time i 
dispensed with, in regard to those tribes which continued in any | 
of the colonies or States nutilthey beeaine enclosed by the white | 
population.” Ifthese treaties are not binding to their full ex- | 
tent, then the great men who established the government, and | 
for years administered it—all the Presidents of this Union, and | 
their associates, including, too, our present elict magistrute— | 
have been in error, and made treaties and laws without rightand | 
against right. 

[ have a further reason for fearing the Indians are to be ex- | 
pelled. While such sentiments are entertained in the cabinet, 
certain States, for the tirst time, and just at this crisis, put the 
finishing stroke to this grand scheme of removal. Vhey detib- 
erately pass laws aunililating the indepencent existence of the 
tribes—abrogating all their customs, decrees, roles and obliga- | 
tions—exeluding the superintendence of Congress—opening the i 
whole country 6f the Indians to the whites, anu, ii slert, taking 3 
from thein their own goverument, and excluding them from a 
participation in any other; and all this npou aw ela of right, 
while the single object is to coerce their removal. 

Now, sir, wheu I] find such sentiments prevailing in certain | 
States, and iu the cabinet, and that the sume are urged pon us | 
by the commiitice, to indnee the house to pass this bill, I am 4 
alarmed for the poor and helpless Indian. I fect that power is | 
arrayed against right; and that the voluntary, anbiased expres- | 
sion of the Indians, as to their removal, is not likely to be had. 

Besides, sir, we have the protest of the didians reiterated up- , 
onus, They donot wish to remove. For years have we been | 
laboring to imduce them to remove—haye made thei libera 
offers—urged them to go and see the promised land tendered to | 
them; but itis allinvain. Like others, they preter to live and | 
die where their fithers lived and died, and refuse absolutely to J 
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emove. And, to make the last and final attempt, this great and 
mighty government has dnsidiously sent i its agents, generals 
Yoffee and Carroll, secretly as ther friends, to advise them— 
‘to try the chefs alone”—* to move upou them in the line of their 
srejudices, and to give them rewards.” The letters of instruc- 
ion to these agents of government we have on our tables. They 
ire a stain upon our national character. "These fiuntless at- 
empts to induce the Indians to gu, prove, beyond all question, 
hat they never will remove, if left to act their own pleasure. 

{ cannot help beheving that mnel is meant by this bill of ap- 
xoprianons The Indians will feel that they must go, or be 
ibandoned to their fate; andthe world will justify that feeling. 
Chey must and they will go. 

While the Indians are thus abandoned by the U. States, press- 
id by the States in which they hve,and denied all mgt of terri- 
ory andself-government, let us not delude ourscly es with talking 
ibout their voluntary and cheerfiil removal, but rather let us 
neet the inatier funly, and make out the position, that this na- 
jon, or the individual Siates of it, haye a mght, before God and 
nan, to send the Indians evento the Pacific ocean, if they bein 
he way of our growth and expansion. 

Let ine now ask the attention of the committee to the great 
yuestions—W hat are the rights of the Indians, and what is our 
juty to them ? 

It is nat at all amprobable that we shall answer these ques- 
ions differently from what the Indians would. We may adopt 
4 course of reasoning Whicli they would deny, and one which we 
might pereee see uifferently if the Indians weie the stronger 
sarty. But L trust that we shalt not forgetthat trath and justice 
are always the same, and that towards the Indians we ought to 
ict upon the most noble, genei ous, and lnminane principles. 

The Indians declare to us, they are to be sacrificed to the 
mercenary views of the whites. ‘They come in a body of some 
housands, iinploring our interposition. They recite ou trea- 
ies, in which they have given thenrselvesinto our arms for pro- 
ection, and in which we have most solenimnly received them, and 
rledged ourselves to protect them from every power whatever. 
Sir, 1t18 becoming in us to look at this matter fairly and fully, 
ind see where duty lies. 

What, then, I ask, are the rights of the Indians? I maintain 
hat the complainants have the right of territory and self-gov- 
rnment, and that these have ever been accorded to them by the 
Jnited States. 

Suppose, sir, we were now, for the first time, to learn that 
here wasa tribe of Indians in Georgia, the Cherokees, and that, 
liscovering -them, we should learn they had lived upon their 
sresent terntory, and their ancestors before them, from a period 
deyond all memory or history. Suppose we should find them 
0 be owners ofa tract of land containing 8,000,000 of acres— 
a reset Md So ba Mea tak public treasury, schools and 

g st , and made up, to a great extent, of farmers 


ind ec a cis aE in knowledge, wealth, virtue, and 
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power. Suppose all this, (and Ido not speak of an imaginary 
people,) what should we say of their rights as a nation? We 
could not possibly differ. Writers on the law of nature and of 
nations, politicians and moralists of every school and every age, 
would agree that they had the most perfect und absolute right to 
territory and government. And {et ine stop here to remark that 
the Indian right to territory is no better than his right te gov- 
ernment. Every consideration can be urged in favor of one 
right that can be urged in favor of the other. ‘They must stand » 
or fall together. Tio not deny that the night ef soil and juris- | 
diction may be divided. But they are notin this case. Jf the 
Indian tribes liave a right 1e ve upen their possessions, they | 
have a right to live there as they please, provided they do not | 
annoy us. 
Now, | ask gentlemen if the rights supposed are uot really i 
the present rights of the Indiaus? ere they are; here they | 
ever have been; and here they are in the condition in which I | 
lave supposed. In 1826, the Cherokees were the owners of 
2,943 ploughs, 172 wagons, 2,500 sheep, 7,660 horses, 22,000 i 
cattle, 40,000 swine. Lave they done any thing to forfeit their | 
rights? I se, wuen? bow? by what act? by what event? | 
True we have gathered round tiem, while they have been re- | 
ceding to their present narrow linits, und advanemg to their i 
present condition of knowledge and improvement; (and had they i 
not a right so to advance?) When we haye taken their lands, | 
we have purchased them, and marked distinetly the boundaries 
of what we lett. Now, Lagain ask gentlemen when the Indi- | 
ans lost their rights? The whites may have made. maps and 
charts, and drawn hnes; hut what have the Indians done ?— 4 
They ure the creatures of the sauie God with ourselves. lle has | 
made them, and placed them where they are. Tle it was who | 
gave them their land to dwell in. Sir, | declare there jis no | 
right in us to take it or their government from them, n ower | 
may do it, but the God of heaycu will net sanction it. Seli-de- : 
fence does not require it; nor does discovery, conquest, civiliza- ' 
tion or Chrisuanity Warrant it, of. 
Let us look for a moiuent at these several grounds of ttle. 
What, sir, is the right of discovery 2?) This right is often spoken | 
of by those who are adverse: to the elaims of the Tadians. | 
Among the nations of Murope, it seems to be a principle of the 
Jaw of nations, that, ifthe subjects of any king discover and en- 
ter upou new and unknown Jands, they become a part of tho 
dominions of that king. ‘Chere is aiuch that is arbitrary and; 
fanciful about this right. But, be itreasonable or unreasonable, | 
jt is a mere political arrangement among nations, established toy 
regulate their owu conduet anirong themselves, and Bees BOUTIE | 
to do with the priar possessors of the lanl, I ‘an hardly con | 
ceive how suiling along our coast for a few iniles, should, in the | 
first instance, have given a right to North Almorica. But bel | 
that it does; how are the Indians affected by that considera-! 
tion? Suppose even the rights of the Indians ought, upon gen 
eral principles, to be limited and restricted by the settlements 0 | 
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civilized and Christan people; will any contend that the Cher- 
okees, for instance, ouglit to be driven mto narrower limits than 
their present possessions? If, because we are enlightened aud 
civilized, by discovering this country we have acquired a right 
to drive off the Indians, or wrest fiom them their government, 
(which I cousider the same thing,) then we may, if it becomes 
necessary, in order to secure our further advancement 1 knowl- 
edge and virtue, drive thein into the weste:u occan, or even put 
them to death. Certainly nothing of this hind 1s necessary. 
Indeed, I believe the Ind ans, by being established on the west 
side of the Mississippi, will beconie a gieater obstacle to our na- 
jonal growth and prospenty, than if leftas they now are. Not 
25 years will pass before the Indian, on those sich lands, will be 
n some White inan’s way. 

Icmay be true that the European nations, the English, French, 
Spanish aud Portuguese, have partitioued this continent npon the 
wrinciple of title by first discovery and possession. Butin domg 
his, they had infinite difficulty and wars; nor did they then do 
t with reference to the Indians, but only to govein their own 
conduct, and to avoid further collision and war. Has it not 
deen the established principle of this government to recognise 
he Indian title? tfas it ever taken their land, upon this title by 
liscovery, without their consent, for an agieed consideration ? 
Sir, do we not every year acknowledge their title, by making 
reaties with them, and paying annurties? We pay, I think, 
nore than $200,090 annually to the Indians in annuities. [low 
‘an we, the United States, deny a right which we have rceegni- 
ed,aye, guarantied, thousands oftimes? Weare estoppel. We 
ie convieted by our own conduct fiom the very beginning. The 
ustory ef our government wil] rise up in judgment against us. 
ur, the Inchans should find by expenmence, that we are honest 
ind faithful to our engagements, and that we are not about to 
Ahange our whole com se of :ntercourse witithem. ‘hey know 
i0thing about this European notion of title by first discovery. 
They have always occuyned their present possessions, The In- 
lian finds that the great Being who made him has given lima 
dace on the earth, and be argues that some reasonable portion 
fit, on which he was born, and has ever ved, must be his,and 
hat that portion cf it cannot be wrested fiom him by another’s 
‘asting his cye or placing jus feot upon it. 

Thus much for the right of discovery. / 

As to the right of conquest, D»magine even less can be said. 
Victory and captivity subject the vanquished and his property to 
he pleasure of the victor. But then the mght of clainung the 
rountry of another nation, and of exercising government over 
t, depends upon the fact of a victorious confliet—taking posses- 
ion as conquerors, instituting a goveanment as such, and dhri- 
ving out the cneimy or receiving bim as a dependent subject. 
But none of all this, surely, 1s true of these southern tribes. All 
he wars between them and us have terminated im formal trea- 
ies, leaving them in possession of’ their territory, distinctly ac- 
tnowledging their mndependent existence, and guarantying to 


140 MR, BLLSWORTH’S SPELCH. 


them their possessions. Tteaties to this effect are numerous, and 
[ trust, too famihar to ths house to need to be read. Besides, sot 
far as the Indians have lost ther county by conquest, the Umted 
States have acquired it, and not the States. "Lhe States have nev- 
er conquered their country, 01 taken possession of it, or abolished 
their laws, and instituted a government of their own. ‘The wars 
have been conducted by the nation; but she has acknowledged 
their independence im the numerous treaties of peace already 
mentioued. Nor has she ever taken any thing fiom them, not 
even aight of passage through ther territory, without their con- 
sent and an equivalent, It in torever too late to talk of conquest. 
Great Butta has not more fully acknowledged our independence 
than have we that ot the Indians. With the Cherohees we have 
made sixteen treatics. They all begin and cnd wath this senti- 
ment. And even if these treaties were mude without authority, 
(which I by no means adinit,) they negate all ght o7 claim by con- 
quest. Betore the umon of these States, Georgia heisclf, by more 
than one treaty, most fully acknowledged the ngbts of the Indians. 
Tt is enough that she never did take the atutude ofa conqueror. 
{See the theaty made at Dewitt’s Comer, in 1777.] 

If, then, Georgia and the oiler States have no right, directly or 
indirectly, to expel these Indians—no1ighit to then goveinment or 
their territory by discovery, 01 conquest, or civihzation, or Christi- 
anity, When and where lave they this 1ight at all? Tiue, they 
may uot wish to have the Indians within their limts; but who 
put them there? God. How long have they been there? Al- 
ways. No isit then fault that the whites have gathered around 
tem, or that it so lappens that they fall within the chartered lim- 
its of a State. Ts is no act of thens, whereby they forfeit their 
1ights ; nor do they admit, nor have they at any ime, that they are 
not independent uid soveragn. They have gianted no charters, 
and drawn no hnes, except as they have sold to the wlutes. 

T have thus far corsidered what are the nghts of these Indians, 
independent of treaties and legislation, on our part; but I will 
now call the attennon of the commuttee to the political condition 
in which this gosernment has considered then) to stand, and I ai- 
firm we shall tiud every thing to confirm the opinion already ad- 
vanced. No postion is susceptible of better proof. 

Fiom the fist uinon among the States, our relavens with the 
Indian tubes have been conducted by the national government, 
As our defence in case of war with them required the general 
arn) and common fines, the nation was interested to superintend 
all intercourse with them—in oder to avoid the causes of war, as 
well as to save the Indians from the intiigues of individuals, and 
from allances with torcign powers. These Laidians were likewise 
sery fornidable and dangerous. Under the Old Congress and the 
Confederation, all our intercourse with the Lndians was in our na- 
tional character, As such, we made tieatics with them, oflensive 
and detensive, induced thei to forego all connexion with other 
nations, and to commit thenselyes and their concerns into our 
hands. As a nation, too, from the first, this government has ad- 
mitted theu independent existence, and their full right to the soil. 
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Ve have never usurped their rights, bat have maintained a friend- 
7 connexion with them, and purehased their land» when we 
ranted them and they would sell. " 

In 1785, we made our first treaty with the Cherokees. In the 
‘eaty we agreed that they should have a delegate 11 Congress. 
‘he treaty begins thus: “'The Comnussioners Plenipotentiary of 
1e United States of America, in Congicss assembled, give peace 
» all the Cherokees, and ieceive them into the favor and protec- 
on of the United States of America, on the followmg condinons : 


Art. 3 The said Indians, fur themselves and their respective tribes 
nd towns, do acknowledge all the Cherokees to be under the protec- 
on of the Uiited States of Ainerica, and of no other sovereign what- 
ver. 

Art 9 For the benefit and comfort of the Indians, and for the pre- 
ention of injuries or oppressions on the part of the e:tizens or In- 
ians, the Umted States, in Congress assembled, shill have the sole 
nd exclusive right of regulating the trade with the Indiaus, and 
1anaging all their affairs in such manner as they think proper. _ 

Art. 12, That the Indians may have full confidence 1 the justice 
f the Umted States respecting their interests, they shall have a mghi 
»send a deputy of their choice, whenever they think fit, to Con 
Tress, 

Art 13. The hatchet shall be forever buried , and the peace given 
y the United States, and friendship re-established between the said 
tates, on the one part, and all the Cherokees on the other, shall be 
miversal: and the contracting parties shall use their utmost en- 
eavors to maintain the peace given as aforesaid and friendship re 
stablashed, & 

The same provisions and mutual stipulations are to be found in 
re treaty of Holston, made in the year 1791, and so in the sub- 
aquent treaties down to thé present day, 

Can we need other evidence that our relation to the Indians 
as been national, exclusively, fiom the first? The States and 
dividuals have been prolubited the puichase of Indian land. 
ll our dealing with the Indian, tribes bears but one mterpreta- 
on—that of two distinct parties treating im their national char- 
cter. 

Sir, at the time when these States established the present gov- 
rmment, how did they find these Indian tnbes, and our ielations 
vith them ? inet. 

They found— . 

Ist. Treaties of friendship and alliance existing between them 
nd us, containing reciprocal obligutzons and guaranties. 

2d. They found their national domain marked out and defined. 

od. They found them nations in claim, m enjoyment, and nght, 
cknowledging no dependence except such as was defined by treaty, 
md such as was perfectly compatible with retaining the right of ter- 
uory and government. 

4th. They found that, under existing treaties, the United States 
iad excluded the whites from the Indian territory, and had regu- 
ated all trade and intcrcourse with them, as it is now done. The 
Jhio river was made to divide them into two departments, the 
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north and the sonth, Before 1787, there had been three depart | 
ments, The Old Congress, in 1787, appropriated $34,000 for the 
purpose of making treaties with the Indians. 

{n this state of things, the present” government was formed; 
and to it is given the power of regulating commerce with foreign | 
nations, between the States, and with the Ludian tribes; the restric | 
tion in the eighth article of the coutederation bemg omitted. j 

In 1700, the second session of the first Congress, this power 
was carried into efiect, by first appropriating $20,000 to make 
treaties, And in the same session they passed the act to regulate 
trade and intereourse with the Indian ivibes, which expired in’ 
1793, and has been renewed from: time to time, until, in 1802, its 
Was permanently enacted, substantially as it now is. The treaties | 
with the Cherokees, and the provisious of the intercourse law of | 
1802, all now in forec, are substantially the sane. T ask the at-/ 
tention of the committee to them very particularly, for | hold them | 
to be indubitable evidence of the national character in which we | 
acted, utterly inconsistent with the assumed jurisdiction of Geor- | 
gia, and such as imperiously demand of us to resist the elaim of § 
Georgia, or abandon our treaties and our laws. 

Ast. The boundaries of the Indian country are expressly, hy | 
treaty and legislative enactment, recognised and established, and j 
the President is directed to ascertain then. 1 

ed, By treaty and legislative cnactment, the Indians cannot sell | 
any of their lands to third persons or foreign States. 4 

3d. By aci of Congress, no person can enter the Ladian territory | 
to trade, without liceuse, and giving bond of SECOO, with surety 5: 
nor can a foreigner ever obtain lieense at all. 
4th. No person shall settle in the fudian territory, nor shall sur- | 
yey or mark out the same; and if any one does, the President | 
may remove him by military foree. 
5th, No person shall purchase of the Indians clothing, guns, or | 
implements of liushandry. : 

Oth. Every white man found over the hne, may he seized by } 
military foree, and carried into any one of three adjoining States, | 
and tried. 

7th. So he way be seized and tried wherever he may be found. 3 

Sth. All erimes committed by Indias against whites shall be j 
tried in the United States eourts. ¢ 

Oth. The tribes first, and government finally, are liable for all | 
depredations by the Indians, demand being first made on the su- | 
perintendent. Me. 

10th. Indian ageuts are located among the tribes, and they only | 
san designate places of trade. ee 

llth. The President may regulate and forbid the sale of spirit-. 
uous liquor among the Indians. “ny | 

12th. The President may cause them to be furnished with do- 
mestic animals and implemeuts of husbandry, and with goods and ' 
money, ; a 

13th. To prevent their further decline, the President may ap~ 
point persons to instruct them in agriculture and Knowledge, and 
the sum of $10,000 is appropriated annually therefor. 
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Now, Georgia has assumed the entire civil and ernninal jaris 
diction over all this Indian territory within her limits, as have Ala- 
bama and Mississippi; and they claim that, let their laws be what 
they may, the United States cannot mterpose ; na, not if they pass 
alaw to put every man of them to death. These States have 
driven the United States out of their State limits, and now deny 
their right, by treaty or legislation, to interfere in the internal and - 
domestic concerus of the Indians. At one blow our treaties and 
laws fall to the ground. And weare tosanction and sustain these 
measures by appropriating the funds of the government! I ask 
this house to consider the character of the laws of Georgia, and 
say if they are willing to aid in the execution ot her designs. 

But, sir, aside frou the injustiee, upon general principles, of re- 
moving the Indians, J ask if this government is not bound by trea- 
ties to protect them against every body. 

Congress, under the power of the Constitution, has repeatedly 
entered into compact with the Indians. 

1st. It has made appropriations beforehand, to enable the Pres- 
ident to make treaties. It did this at the first session, appropriat- 
ing $20,000. It has done it every year siuce; und most of the 
treaties we expressly enumerated and approved in the act of 1826. 
The treaty for the removal of the Creeks was made by the Presi- 
dent, but is, I trust, binding on the country. . 

But, sir, if Congress had not expressly direeted the President 
to make treaties, and had not ratified his acts after they were done, 
he has the power given him in the Constitution. We have been 
making treaties with the Indians from the first. We know that 
Washington, Adams, and every President since, have acted upon 
the idea that this government possessed the power. By virtue of 
these treaties, we have obtained the country of the Iudians—that 
which we never claimed as ours—and for it we have su puited 
to pay annuities. Are all these things mere waste paper? Can 
this government say we have no power to treat, while we are con- 
stantly doing it, aud now hold much of their land under treaties ? 

But, sir, let us not forget, that, by treating with the Indians, we 
have induced them to throw theniselves into our arms, and to 
commit themselves to us, Take, as a just illustration of this sen- 
timent, the first treaty of the Indians under the Constitution, 
They abjure every other power, State, wud individuals ; commit 
their country and their affairs to the United States, exclusively, 
and witli us enter into treaties of allianee, offensive and defensive. 
So, too, we receive them; guaranty their country; define and 
bound it; receive a part of it ourselves ; and, by legislative en- 
actments, regulute their trade, and exclude all persous from their 
territory, and send them implenients for the purposes of hus- 
bandry. Can we now say we have no power, and cannot redeem 
our pledge. I hope this government will not stoop to such infa- 
my and perfidy. 

In 1819, Congress passed a law to appropriate $10,000 annual- 
ly, to o-operate with benevolent societies in civilizing and re- 
claiming the Indians—ay, to co-operate with the “ fanaties of the 
north,” as the gentleman from Georgia calls them. 'The Choc- 


144 MR, ELLSWORTH’S SPEECH. 
taws have appropriated $12,000 for thnty ycars, annually, and the 
Chickasaws $30,C0O—and now, since some of them are begin- 
ning to be what we have long labored to make them, we are abouts 
to abandon thein forever. 

If, sar, our treaties or laws are of any foree, how can the acts! 
of Georgia, Mississippi, and Alabama stand ? One or the other of | 
these powers, only, can extend its jurisdiction over the Indians. 

Tt has been said that the Indians in the Southern States will 
soon become extinet—that liimianity dictates their removal. Sn, 
why not leave the Indians to yndge for themselyes in this matter ? 
They have the deepest mteiest 1 it, and they are sufficiently in-|, 
telligent to discover what is best for thcmselycs, Sn, F contess I} 
do not lke this parade of humanity. Nor, 1 there be a willing-|' 
ness on the part of the Indians, would Geoigia nced to pass her}( 
extraoidinary laws. But, sir, who coustituted us judges over: 
then? We may as well set ourselves up as judges for any others 
people—for Spain or France, for mstance, and force upon them al}. 
republican gove:ument, if we thought it would be better for them, |' 
How conies it to puss that some of the tibes, the Cherckees es-|) 
pecially, are mcreassng in population and wealth ? Does this look 
hke their catinction 2 When did Georgia, permit me to ask, first 
fee] this impulse of humamty for the Chuokecs? Not until they 
began to bea mowing tnbe. If she wishes to save the Indian, |! 
why does she deny him the benefit and jnotection of hcr laws ? 
Whiy does she leave him to the merciless 1apacity of Jus white 
neighbors ° ; 

But it 1s said the Cherokees and other tribes me willing to re- | 
move. What, then, mean these memorials of touching entreaty | 
on ow tables, mgned by some thousands of them, begging that 
they may not be forced to Jeave ther conntry? Why has goy- 
ermmme4nt sent In among tliem secret agents to advise than to ro? 
Why have these States passed ther unequal and unjnotecting 
laws? Does this look hke a wish on the part of the Cherokces to | 


remove? And why, let me ask, have they so long 1¢efused the 
offers made them by the government? Butitissaid, The elnefs!} 
the chiefs! they are the miscinef-makers—they advise the In- 
dians to stay. Aud has it come to this, thut we are to find fault) 
with the poor Indian, because he regards the advice of h.s chief | 
and guardian? Do not we and other nations the same? Shall] 
we take thie giottnd that the Indians are willing to remove be- 
cause we, m our humiunty, think they ought to be? They, as ay 
nation and as mdividuals, declare they are not willng to remove ; | 
and, among other things, they give, es a reason for their wnwil- | 
lingness, that they have examined and do not bke the couniry be- 
yond the Mississippi—that they cannot be happy and secure there. 
And may they not judge for themselves? 

Sir, there are many considerations pertaining to this great sub- 
ject, which I must leave to other and abler hands, Iwill close my! 
remaiks with noticing one objection to the Indians remaming and 
establishing a government where they me. It is said, and it is so 
declared in the President’s message, that it 1s against the theory, 
and Constitution of our government, that the Indians should have’ 
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a distinct existence in the bosom of a State. My answer is, that 
these southern tribes have always had a government—they are 
exercising no new power—it is not anew nation, an “anpertum 
in impeno” springmg up. They have, it 1s true, within a few 
years, new modelled their government, in Nnitation of ours, and 
infused jto it something of our spirit and principles ; but they as- 
sume no new authority. ‘The whites have established themselves 
around the Indians, and it is not a new power springuig up and 
planting itself in asovereign State, The objection takes for grant- 
ed the whole matter in dispnte. If my views are right, the In- 
dians can urge this objection with more force than we can. In 
most of the States, the Indians have melted away, and thereby 
lost the power of self-government and distinct existence ; but this 
is not true of the Cherokees and other southern tribes, who have 
claimed and exercised the power of self-government; and, for 
aught I see, may do it with as much propriety as ourselves. Sir, 
I will close with saying, that this emigration of 60,000 Indians, of 
different tr:hes, to a new country, now occupied more or less with 
hostile tribes, is an experiment of such serious magnitude, that 
we ought not to force it upon them, but leave it really to their free 
choice. And-who, Sir, can tell us of the expense of this remoy- 
al? Weare first to purchase the country they Jeave; then to re- 
move them; to conquer or purchase the country to be assigned 
them, and, after this, to sustam and defend them for all future time. 
How many millious will this cost ? 

Mr. Chairman, we must be just and faithful to our treaties. 
We shail not stand justified before the world in taking any step 
which shall lead to oppression. The eyes of the world, as well 
as of this nation, are upon us, I conjure this house net to stain the 
page of our history with natioual shame, cruelty, and perfidy. 


Extracts From ax Act or Grorgia, passep Dec. 19, 1829, To 
EXTEND THE Laws oF THAT STATE OVER THE TERRITORY OF THE 
CueEerokeErk [npians. 


Sec. 6. And be it further enacted, That all the laws, both civil and 
criminal, of this State, be, and the same are hereby, extended over 
said portions of territory, respectively ; andall persons whatever, re- 
siding within the same, shall, after the first day of June next, be sub- 
ject and liable to the operation of said laws, in the same manner as 
other citizens of this State or the citizens of said counties, respective- 
ie and all writs and processes whatever, issued by the courts, or of 
ficers of said courts, shall extend over, and operate on, the portions 
of territory hereby added to the same, respectively. 

Sec. 7. find be it further enacted, That, after the first day of June 
next, all laws, ordinances, orders and regulations, of any kind what- 
‘ver, made, passed or enacted, by the herokas Indians, either in 
general council or in any other way whatever, or by any authority 


13 


146 MR. ELLSWORTH’S SPEECH. 


whatever, of said tribe, be, and the same are hereby declared to be, 
null and void, and of no effect.as if the same had nercr existed ; and, 
in all cases of indictment, or civil suits, it shall not be lawful for the 
defendant to justify under any of said laws, ordinances, orders, or 
regulations ; nor shall the courts of this State permit the same to be 
given in evidence on the trial of any suit whatever. 

Sec. 8, And be it further enacted, That it shall not be lawful for any 
person or body of persons, by arbitrary power, or by virtue of any pre- 
tended rule, ordinance, law or custom, of said Cherokee nation, to 
prevent, by threats, menaces, or other wcans to endeucor to prevent, 


any Indian of said nation, residing within the chartered limits of this’ 


State, fram enrolling as an emigrant, or actually emigrating, or re- 
moving from said nation; nor shall it be lawful for any person or 
body of persons, by arbitrary power, or by virtuc of any pretended 
rule, ordinance, law or custom, of said nation, to punish in any man- 
ner, or to molest either the person or property, or to abridge the rights 
or privileges of any Indiau for enrolling his or her name as an emi- 
grant, or for emigrating, or intending to emigrate, froin said nation. 

Sec. 9. And be & further enacted, That any person or body of’ per- 
sens, offending against the provisions of the foregoing section, shall 
be guilty ofa high misdemeanor, subject to indictment, and, on can- 
viction, shall be punished hy confinement in the common gaol of any 
county of this State, or by confinement at hard labor in the peniten- 
tiary, fora term not exceeding four ycars, at the discretion of the 
court, 

Sec. 10. .ind be wt further enacted, That it shall not be lawful for 
any person or body of persons, by arbitrary power, or under color of 


any pretended rule, ordinance, law, or custum, of said nition, to pre- | 
vent, or effer to prevent, or deter any /udian, head man, chief, or war- | 


rior, of said nation, residing within the chartered limits of this State, 
from selling or ceding to the United States, for the use of the State of 
Georgia, the whole or any part of said territory, or to prevent, or offer to 


prevent, any Indian, head ian, chief, or warrior, of said nation, resid- | 
ing as aforesaid, frem mecting in council, or treaty, any commissioner 
or commissioners on the part of the United States, for any purpose | 


whaterer . 


Sec. 11. 9nd be it further enacted, That any person or body of per- | 
eons, offending against the provisions of the foregoing section, shall ; 
be guilty of a high misdemeanor, subject to indictinent, and, on con- | 
viction, shall be confined at hard labor in the penitentiary, for not j 
less than four, nor longer than six years, at the discretion of the 4 


court ‘ 
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SPEECH 


OF THE 


HON. GEORGE EVANS, 


REPRESENTATIVE FROM MAINE, 


DELIVERED IN THE HOUSE OF REPRESENTATIVES, SITTING AS 
IN COMMITTEE OF THE WHOLE, ON THE BILL FOR REMOVING 
-THE INDIANS, TUESDAY, MAY 18, 1830. 


Mr. Coairman: The object of the bill under consideration 
has been fully stated by the chairman of the committee on In- 
dian affairs, (Mr. Bell,) and by the gentlemen from Georgia, 
(Messrs. Luinpkin and Foster,) who have preceded me in this 
debate. It proposes, as they have correctly said, an appropria- 
tion of money to be expended by the President, in effecting the 
removal of the Indians now residing within the limits of the 
States and Territories, to a new 1esidence west of the Missis- 
sipp We lave been told, that tlis has long been the settled 
policy of the governinent; and gentlemen express niuch sur- 
prise that any opposition should now exist, to the accomplish- 
ment of an object so often songht, and represented as highly 
desirable. Sir, if this has been the settled policy of the govern- 
ment, which I shall not now stop to conser, therc has been 
also another policy, auother practice, pursued towards the 
Indian tiibes, which Providence has cast upon our care, that 
seems, at the present juncture, to be wholly forgotten. It is this 
—in all our relations with them, to respect their rights of soil 
and of jurisdiction—to treat with them as fiee and sovereign 
communities. We have uniformly acknowledged the binding 
force of our engagements with them, and we lave promised 
that we would be faithful and true in the performance of all 
our stipulations. We have never attempted to drive them 
from their ancient possessions, uor to periit others to do so, 
by withholding our promised protection. We have never en- 
deavored to deceive them as to the nature and extent of their 
rights, nor to intimidate them into an acquiescence with our 
wishes. Is such the language now addressed to thein? Is 
such the course now about to he pursued ? 

Sir, when gentlemen refer us to the past policy of the gov- 
ernment, and ask us still to adhere to it, I tell them to take the 
whole policy together. Hold out as many inducements as you 
please, to persuade the Indian tribes to exchange their country 
for another beyond the Mississippi, but, at the same time, assure 
them, that, until they freely and voluntarily consent to remove, 
they shal} be protected in the possession and enjoyment of alt 
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the rights which they have immemorially possessed, and which 
we have recogmsed and solemuly guarantied to them im exist- 
Ing treaties. But the gentlemen have said, and reiterated, that 
the bill contemplates only the voluntary removal of the In- 
dians ; and they are astonished that the proposal should meet 
with any opposition. Sir, have they yet to learn that there is 
ho Opposition to their tree, unconstrained, voluntary removal ? 
Has any man upon this floor, or in this Congress, opposed it? 
Do the numerous memorials, whieh weigh down your table, 
oppose it? The honorable inember from Tennessee, (Mr. Bell,} 
to sustain his assertion, that the public mind hac been pervert- 
ed, deceived and misled upon this subject, said, that the uni- 
form language of all the petitions was, that the Indians might 
not be coerced and compelled to remove; that the public faith 
might be kept and redeemed. Now, Sir, is there any remon- 
strance against the voluntary removal of these tribes? Is there 
an objection to it from any quarter, unless it is to he aceom- 
plished by coercion, or force, or withholding from them that 
protection, which we are bonud to afford? JT kuow of none, 
and J tell the gentlemen, once for all, that the only opposition 
is, to a forced, constrained, eompulsory removal, 

The gentleman from Georgia, who first spoke upon this sub- 
ject, (Mr. Lumpkin,) has gone farther, aud discovered the 
sources of the opposition, and the motives from which it 
springs. Ife has told us, that it has its origin among enthusi- 
asts ja the northert States, who, under the pretence of philan- 
thropy and benevolence, have acquired a control over the In- 
dian councils—have sent missiouaries among them, who “are 
well paid tor their labors of love,” and who are actuated by a 
sordid desire for “indian annuities.” The centlemen has re- 
proached the memorialists who have addressed us, as “ inter- 
meddlers,” and “ zealots,’ aud expresses his strong disappro- 
bation of appealing to religious associations, er intermingling 
religious considerations in aid of political amd publie objects. 
Sir, Dam not about to vindicate the pohey which the gentle- 
man has reprabuted. The occasion does not cull for it, But 
does he know upon whom his reproaches tall? Does he re- 
meniber the first pamphlet which was laid upon onr table, in 
reference to this subject? Itis entitled “Proceedings of the 
(Indian Beard in the City of New York ;? and Teall the atten- 
tion of the gentleman to it, if he wishes to aseertam who are 
endeavoring to cilist religious societies and associations in the 
roncerns of governmeut. What was the origin of this “ Indian 
Board,” and uf whoin ts it composed? It originated with the 
government. The supermtendent of Indian affairs, acting un- 
der the auspices and by the direction of the deparanent of war, 
opened a correspormence with divines in that city, He invited 
the formation of the society for the purpose of aiding the ob- 
jects of govermment—he was sent on to deliver an address €x- 
planatory of the purposes of the administration, and to assist 
in the establishment of the association. [twas formed, and 18 
composed, chiefly, of religious men, who have svlely in view, 
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[doubt not, the benefit and preservation of the Indians, and 
aave been made to believe that hema requires their remo-— 
yal. Among these proceedings, I find also a letter written by 
che superintendent, under the direction of the department of 
war, to a gentleman in Boston, (J. Evarts, Esq.) upon the same 
subject—disclosing the views of tle government, and soliciting 
ais attention to the condition of the Indians, and inviting his 
>o-operation in measures calculated to improve their situauion. 
The gentleman from Georgia has alluded to a series of letters 
with the signature of William Penn, and has denounced the 
1uthor as an “intermeddler” in matters which does not concern 
ai, and a “zealot,” intruding his opinions upon this house, 
and upon the country. Now, Sir, in attributing these Jetters 
to the gentleman I have already adverted to, (Mr, Evarts,) 1 
disclaim all knowledge of the fact that is not common to every 
member of the house. I know him only as possessmg a repu~ 
tation fur intelligence, philanthropy, benevolence and untiring 
zeal in the proinotion of human happiness, which any one upom 
this floor might be proud to possess. Is he an intermeddler? 
Has he olitruded his opinions upon this subject? Sir, was he: 
not invited and solicited to its considerution? He was; and 
he did consider and investigate, aud has given the result of his 
researches and reflections. What was he to do? Hold his 
opinions in subserviency to the will of the government? Do 
gentlemen forget in what age and in what country we live? 
Are we retrograding, while the spirit of free inquiry and unre- 
strained opinion is pushing its onward progress, even under 
monarchies and despotisms ? Is it in this country only to be 
met with checks and rebukes? Sir, have the free citizens of: 
this nation no right to investigate subjects so highly interesting 
to our national prosperity.and character, and to form epinions, 
except In accordance with the views of government? The 
gentleman regards it perfectly proper and correct to form re- 
ligious associations, and issue pamphlets even in the northern 
States, when the object is in aid of his designs. But when a 
sense of right, and justice, and humanity, leads to a different 
conclusion, then the gentlenian can liardly find terms strong 
enough to express his abhorrence of intermingling religious 
considerations with political movements. Sir, | wish gentle- 
men would fairly meet and answer the arguments which have: 
been addressed to ns, and not content themselves with the use 
of harsh epithets, and the imputation of base motives. : 
_ When was this complaint about enthusiasm, and mixing re-. 
Higion with. politics, first heard of 2 Missionary establishments 
had long existed among the Indians, with the approhation and 
by the aid of government. Their ohject was to. meliorate the 
condition, and elevate the character of these tribes, thereby: 
rendering them better neighbors to Georgia, and essentially 
promoting her interests. Not a syllable of complaint was 
heard; Georgia was perfectly satisfied, and the other States 
were left at full liberty to send their missionaries, and expend 
their funds in OLESEN the Indians within her border. But 


t. 


150 MR. EVANS’S SPEECH. 


‘ 


when a new crisis has arisen, and the claim of these Indians ta. 
their own lands has come in question, then, if they are founc 
not to coincide in the schemes of Georgia and of the adminis 
tration, it is all “ enthusiasm,” fanaticism, “sordid interest,” - 

selfishness, delusion, hypocrisy.” | 

I do not know, Sir, that it is necessary for me, or for any one, | 
to stand here in vindication of the rooutives of those intelligen 
and estimable men, who have devoted time and treasure in the - 
benevolent purpose of converting the Indians to civilization | 
and Christianity—who have established schools and churches, — 
and have been the means of their improvement and advance- | 
ment in the arts of social ive. ‘The country will do justice to 
their motives and their actions. It is one thing to make an 
impeachment, but quite another thing to sustam it. ‘The gentle- 
man has been liberal in accusations of the most edious com- 
plexion—aud by what are they sustained? By that gentle- 
man’s opinion, and by nothing else—he brings no facts to cor- 
roborate it; and he must pardon me if I decline to adopt his | 
conjectures, or to regulate iny action in any degree upon as- | 
sumptions, for whieli J] discover no foundation. 

But the gentleman inquires why any opposition should be « 
made to the bill, which contemplates ouly the voluntary remo- | 
val of the Indians; and he complains of great misrepresenta- | 
tion, on the part of those who oppose it, because they hold out | 
the idea that force is to be used; white he strenuously denies | 
that such a purpose is cherished in any quarter. Now, Sir, if | 
the gentleman had confined his denial to the intentions of the : 
government of the United States, it is very possible he may be | 
correct. Edo not know that the adninistration means to em- | 
ploy any force; but if that gentleman meant to assert that the — 
Indians within the linits of Georgia are not to be eperated | 
upon in a eompuisory inanner, from some other quarter, [do | 
not assent to his position. I believe they are. It may not, to | 
be sure, be by an army in the field, advancing to the sound of | 
drinn, with banners displayed, to drive them from their homes, 
at the point of the bayonet. But, “iv, is there no compulsion | 
except.military compelsion? Cau men be coerced by nothing | 
but guns and bayonets? J say that those Indians are not ta be | 
left in circumstances, where they cau act in an unconstrained 
and voluntary manner. And when the gentleman inquires 
why we oppose the bill, I tell him, because it does not provide 
for the exigency of the case. It does not provide for the secn- i 
rity and protection of the Indians in thei pozsessions and | 
rights. Jt does not answer their demands upon us. ‘Though © 
this bill professes in itself nothing hostile, yet, if its effect will 
be to leave the Indians in cireunstances where they can make | 
but one choice, then it is clear that they are compelled. For 
what is compulsion but placing men in circumstances where 
they have no alternative left them? The gentleman affects to 
be greatly amazed that we do not at once assent to his bill. 
But supposing that the bill shall pass, and the Indians shall nat 
choose to leave their homes, I ask the gentleman, Will they be 
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left in the sane sittration in which they have hitherto been 
placed? Will they be permitted to enjoy the undisturbed pos- 
session of their sojl and jurisdiction? If so, and 1o external 
bias or oppression is to'be brough? to bear upon them, and they 
shall be lett pertectly free and independent, a> they were left 
when previous laws have been passed, 1elating to the removal, 
to which the gentleman has referred, then I ain content. We 
have not a word tosay. Butit is not so; and the gentleman 
knows it 1s not so. He says no force is to be applied. Oh no. 
No force. Only the laws of Georgia wre to be extended over 
them! ‘Their ancient customs, laws, usages, are to be abolish- 
ed—their council fires are to be extingtished—their existence 
as a political community to be annihilated. - 

Sir, in what manner has this sub;ect been brought before 
us? The President, to be sure, has called our attention to it 
m his message, and recommends the measure proposed in this 
bill, But, beside this, we have urgent memorials from the 
Creeks and Cherokees, remundsug us of our treatics and our 
engageinents to them, and demanding the filfilment of those 
stipulations. What auswer do we propose to give? ‘They ask, 
Will you perform your engagements? We reply, We wall help 
you to remove father into the wilderness Is this sucha reply. 
as we are bound to give? They teil us they wish to remain, 
and to be protected, where they now are; and I object to the 
bill, because it dees not furmsh this protection. For what pur- 
pose does Georgia extend her laws over these Indians, but for 
compelling them to remoye? to enable her to get possession 
ofthe land? Whiat does Georgia gain by legislating over these 
Indians, unless it be their lands? We all know the nature of 
the clainr which Georgia sets up—that the soil of the Indian 
countly belongs to her—that its jurisdiction isin her—that the 
Indians are tenants at lier will, whom she may at any time re- 
move—that, before the compact of 1802, she had a right at any 
time to take the land by foree, and that she has hitherto for- 
borne only becan-e the United States had emgaged to extin- 
guish the indian titles for her. She says, expressly, “ that the 
Jand is hers, aid she will have it,” but that she will not resort 
to violence “until other ineans have failed.” Other means 
then, it seems, are first to be tried; and, if they fail, the obvious 
consequence 13, that she will resort ta violenee. Now, whit 
are these otlrer means? The gentleman from Georgia has told 
us, that, after having long exervised great forbearanee, Georgia 
has at length carnght a gleam of hope {rom the elevation of our 
preseat chief magistrate, aud the recognition by him of her 
long delayed nghts. Give me leaye totell the gentleman, that 
the President lias never recognised the rights which Georgia 
claims, unless the right of jurisdiction, which the President 
admits to be im Georgia, is equivalent to the right of sol, which 
Georgia clasms—anless it gives, also, a title to the land; for this 
she is to get by violence, if other means fail. 

[Here Mr. Lumpkin interposed, and denied that he had ever 
said that Georgia meant to resort to violence in any case.] 
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_ Sir, I did not charge this language upon that gentleman; he 
is not authorized to speak as to what Georgia will or will not 
do, The langnage I have cited, and the principles avowed, 
are to be found in a report and resolutions adopted by the 
Legislature of that State in 1827; they are the solemn deela- 
rations by the State of the policy which she means to pursue. 
The gentlenian said, to be sure, that perhaps the language of 
that report was too strong; and probably the State of Georgia 
Will not say the same thing now, Why? Beeause she feels sure 
of getting the land without violence. Other means are in prog- 
ress which must be suecesstal Is it not apparent that the 
object of extending lier laws over the Lidians is to drive them 
across the Mississippi; and now they tell us that 10 compul- 
sion is contemplated. Sir, if compulsion is not contemplated 
to be practised, it is coutemplated to be permitted. The In- 
dians, tellus that they cannot remain under the laws of Geor- 
gia; and the President himsclf, and the secretary of war, say, 
in so many words, to the Indians, that their ouly means of | 
escaping this dreadfil calamity is to emigrate to the west. 
The tenor of all the language employed proceeds upon the 
idea that it is a calamity which they cannot endure. And this 
is no newidea. A geutlemnan, not now a member of this house, ; 
in areport made upon this subject to a former Congress, has_ 
truly said, “that such a measure must prove destructive to the | 
Indians.” | 
I have said, that the President had not recogutsed the rights: 
of Georgia, as Georgia lays them down. What is his lan-. 
guage? He says, through the seeretary of war, to a delega-. 
tion of Cherokees, “ An interference to the extent of affording 
you protection, and the oecupancy of your soil, is what is de- 
inanded of the justice of this country, and will net be withheld.” 
It seems, then, that they are to remain in the oeenpancy of their 
soil. But this is uot compatible with the claims of Georgia. 
Where does the gentleman discover his ray of hope, but in the 
assurance that the eperstion of the laws of Georgia will com- | 
pel the Indians to abandon their conutry. ‘ 
The chairman of the eominittee takes the same ground, and 
says, that itis no great hardship tor the Indians to be brought! 
under the laws of the State, inasmuch as they will still “enjoy | 


their own lands,” aud, “as it is understood” that the States do) 


not contemplate ta take the land away from the Indians by | 
force, there can be no harm in passing this bill. I do notknow) 
whence the gentlemen derives this “understanding.” J, for) 
one, understand no such thing. [understand that the States) 
do mean to haye the land. Ft is the land they want. Georgia 
claims, by the compact of [802, that the Indian title shall be» 
extinguished, in order that the land may come into her pos- 
session. Has she ever claimed the mere sovereignty, as such ? 
Neyver—but always the land. Whien, therefore, the honorable 
chaicman says, “It is understood,” Fsay that it is not wnder- 

stood, and that it cannot be understood from the public acts” 


of the State. Is there auy man on this floor entitled to speak 


eosegsonees 


ChB SS 


Ny 


fs 


sesso 


: 


8 


H 


MR. EVANS’S SPEECH. 153 


in the name of a sovereign, independent State, as to what she 
will, or what she will not do? and this when she tells us that 
the land is hers, and that she “ will have it,” though she will 
not resort to violence until other means fail? These other 
means are her laws. If she extends them over the Indians, 
and the Indians still remain where they are, then, clearly, the 
other means will have failed; and then, if we may believe her 
own words, slic does mean to resort to violence. Whien the 
gentleman therefore’ says, that it is with great satisfaction he 
observes that the President recognises the rights of Georgia, I 
tell him the President does no such thing, and that Georgia 
will be as little satished with this executive as she was with 
the last, if he protects the Indians on any terms 1u the cecu- 
pancy of their lauds. Sir, I have been endeavoring to show 
that the object and intention of Georgia, in extending her jurts- 
diction over the Indian tribes, 1s to comnpel them to remove. 
Such will be its effect. Upon this subject, hear the commnis- 
sioners who were sent last year to negotiate with the Indians 
for their removal: ° 

General Carroll, to the secretary of war, describing the diffi- 
culties he met with in inducing the Iudians to emigrate, says, 
‘The truth is, they rely with great confidence on a favorable 
report on the petiton they have before Cougress. If that Is 
rejected, and the taws o1 cae States are entorcea, you wii nave 
no difficuliy of procuring an exchange of lands with them.” 

General Coffee, upon the same subject says, “ They express 
a confident hope that Congress will interpose its power, and 
prevent the States from extending them laws over them. 
Should they be disappointed in this, I hazard little ia saying 
‘hat the government will have Little difficulty in removing them 
west.of the Mississippi.” 

Mr. Chairman, I think it can require no further proof to 
sausfy us that the legislanon of Georgia is designed, and will 
aave the certain effect, to coerce the Inchan tribes, and to com- 
el them to scek a new home, beyond the reach of the avidity 
ind oppression of the white man, if such a spot remamis to them 
ofall their once vast domains. Yet we are told that this re- 
noval is to be purely voluntary; and gentleinen pomt us to the 
jill, and say, there is no compulsion there. No, Sir; aud there 
$ no protection there. 

I shal! proceed, now, Sir, to consider the general subject of 
yur relations to some of the Indian tmbes who are to be affect- 
td by this bill, and who have invoked our protection ; the obli- 
sations we have entered into with them; the claims they have 
pon us; and the duties which we are bound, by the most 
olemn stipulations, to perform towards them. In this question 
ire involved the rights of Georgia, as a member of the Union, 
ind the powers of the general government over Indian tribes 
esident within the borders of a State. These topics have al- 
eady been so fully and ably discussed elsewhere, and so elo- 
(uently and elaborately debated here, by the honorable mem- 
rer from New York, (Mr. Storrs,) that I'am sensble very little 
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remains to be said. I shall endeavor, as fur as possible, to} 
avoid the repetition of arganients and authorities, which have; 
been used by others much more ably than J could hope to do, 
Our relations with the Judian tribes, upon whieh this bill is de 
signed to operate, grow out of treaties entered into between the 
and the governinent of the United States. With the Cherokees,| 
who are more directly eoneerned in this question than either} 
of the other tribes, we have negotiated not less than sixteen.| 
The first was that of opewell, in 1785, entered into by Congress, | 
under the Articles of Contederation. ‘This was a treaty of peace, | 
and terminated a war, whieh had existed between them and the! 
United States. The Cherokees placed themselves under thej 
protection of the United States, “and of no other sovereign) 
whatever.” After the adoption of the federal Constitution, ing 
1791, the treaty of Holston was formed; which wag, also, “ag 
treaty of peace and friendship.” The trie again placed itself 
under the protection of the United States, and “of no other’ 
sovereign whatever,” and stipulated that they would “not trea 
with any foreign power, individual State, or with individuals o 
any State.” A liberal cession of territory was made to the Uni 
ted States, and the United States, by the 7th Article, “solemn] 
guarantied to the Cherokee nation all their lands not hereby eed 
ed” Various other treatics have been made since that time, by § 
which a large territory has been aequired, and renewed gnaran- | 
ties given. ‘These treaties have been negotiated by every ad-} 
ministration except the last—have been eoufirmed by every Sen 
ate, and annroved and sanctioned by every Llouse of Representa 
tives in the appropriations they have made to carry them into) 
effect. 
By these treaties we have recognised the Cherokees as a) 
“nation”—a political community, eapabte to contract and to be 
contracte;) with. We have received them under our protection 
and sovereignty, and prohibited then: from treagng with any) 
“individual State,” or placing themselves “uoder any other! 
sovereign whatever.” We have adunitted their title to the lands) 
in their oecupancy, have paid them for the cessions they have} 
made, and solemnly guarantied to them their lands.” Yes, Sir, 
“their lands,” whieh lad not been ceded. All these rights they} 
claim of the United States by virtue of treanes sall subsisting. 
But we are told that they are not a nation, or community, and: 
the laws of Georgia have abrogated and dissolved their political 
character, and iucorporated them as citizens of the State, sub 
ject toitslaws. The party with whom we contracted is annihi 
Jated. This is the first infraction of which they complain 
They are now claimed as under the sovereignty af Georg) 
alone, though we had received them under our sovereignty, an 
guarantied to them our protection. Of this they also complain 
as a violation of our treaties. The lands which they ocenp 
are denied to be theirs; and Georgia says, “she will have them.”: 
How does this claim comport with the obligations we have en- 
tered into? Our stipulation with the Indians is, that they areg 


a distinct community, and have the power of holding their guns 
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land. This guaranty is about to be violated, and we are called 
upon to sit still, and see it violated. Sir, I could go farther. 
The guaranty in the treaty of Holston is a guaranty to the In- 
dians as a nation. No individual ownership is therein recogm- 
sed; and when individuals leave the tracts ou which they have 
resided, those tracts revert, not to the United States, nor to the 
zovernmeut, or to any body else, but to the nation, asa nation. 
But this bill contemplates a separate negotiation with individu- 
ils, and it declares, that all the land abandoned by individuals, 
who beeome emigrants, reverts uot to their tribe, but to the State 
of Georgia. We are called to pass a law exchanging Jand with 
wivate individuals, when we have guarantied the possession of 
hat land to the Cherokee nation, as coinmon property; so that 
ve are not only to stand by and see Georgia violate our faith, 
yut to pass a bill, whieh very bill expressly violates it. The 
resident tells us, Georgia had a right at any Gime to extend her 
aws over the Indians within her liits, and says that her doing 
io will be no violation of our guaranty. Butt ask whether 
he Jaws of Georgia do not annihilate the party we contracted 
vith? Geargia comes in, and says, that all laws, customs and 
tsages of the Indians, as a nation, shall be utterly obliterated. 
Vhen this has been done, where, f ask, is the party with whom 
vecontracted? [ask Georgia to show ns the community, with 
vhich we have entered into engagements. They will tell me 
here.is no such party. The nation, as such, ceases to exist. 
jut what has caused it to cease? The laws of Georgia. It is 
hose laws that have violated our stipulation, aud utterly anni- 
ilated the very party with whom we stimulated. 

It seems to nie, the gentlemen get into a dilemma. The 
round they take is, Uiat Georgia has a right to abolish the tribe, 
nd to resolve it into its elements, as individual eitizeus of the 
itate. Well, Sir, grant this, and what then? Then they bring 
1a billto enable the President to liold treaties—but with whom ? 
Vith the tribe of Indians? With the Cherokee nation? Why, 
ir, that tribe is abolished—there is no Cherokee nation. With 
rhoin, then, is the President to make a treaty ? With the Indi- 
ns convened in council? Sir, they cannot convenc—the laws 
f Georgia forbid it, and subject them to imprisonment and 
unishment if theydo. They dare not assemble to treat, and 
et the President is to hold a treaty with them! If the gentle- 
1an’s positions are true, he will have nobody to treat with. Not 
ith individuals—that is in the very face of our contract. I 
efer gentlemen to the treaty of Holston, where the guaranty 
3 to the nation. : 

“But we learn, as I have already had oceasion to remark, that - 
he construction which the President places upon these treaty 
tipulations, is not “adverse to the sovereignty of Georgia.” 
Vhile he admits the Indians to have a just riht to the oecu- 
ancy of the Jands, he denies to them the right of jurisdiction 
nd government over theirterritory. Sir, have we not received . 
hose tribes under our protection, and refused to permit them to 
ecome subject “to any other sovereign whatever ?” Is this not. 
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“adverse to the sovereignty of Georgia?” 'The idea of separa- 

ting the jurisdiction of a nation from the territory, which it. 
owns as a nation, is a modern discovery. And I yield so far to. 
the arguinent of gentlemen on the other side, as to admit that. 
the discoverer, whoever he may be, is entitled to the full credit. 
and benefit of the discovery. Sueh was not the doetrine of 
Georgia in 1825, Lu the discussions which then took place be- 
tween her chief magistrate (governor Troup) and the secretary 
of war, in relation to the treaty of the Indian Springs, the former 
said, “Soil and jurisdietion vo together; and if we have not the: 
right of bath at this moment, we ¢an never have either by bet-- 
ter title. Lf the absolute property and the absolute jurisdietion 
have not passed to us, when are they to come? Will you make : 
a formal concession of the latter? When, and how? Ifthe ju- 
risdiction be separated {rom the property, show the reservation 
Which separates it: "tis impossible.” 

The arguneut then was, that jurisdiction was acquired by 
trealy, as well as soil. The argument now is, that jurisdietion 
always belonged to the State, aud that eonipact is not necessary 
to conter it. ‘The governor inquired when and how you could 
obtain jurisdiction, i separated trom the property, and deelared 
that it was impossible. Sir, the doetrines then rehed upon for 
the promotion of the interests of Georgia are in direet collision 
with the doctriues now advoeated tor her benefit. Will she. 
reserve consistency, or must Lew principles of Jaw and right 

e discovered at every new emergeuey? The honorable chair- 
man, (Mr. Bell.) in his report upon this subject, says, “The fun- | 
damental principle, that the Judians had no rights, by virtue of 
their ancieut possessions, either of soil or sovereignty, has never 
been abandoned, either expressly or by tmpheation.”” 

Sir, it might he answer enough to say, that Uns principle has - 
uever been asserted, and to call upon gentlemen to prove its 
existence by other means than the abseoce of an abandonment 
of it. But as the gentleman has chosen to state the proposition | 
in this torm, [will endeavor to show that it has been expressly 
abandoned, and by some of the States whieh are most interest- | 
ed in the passage of this bill, By the treaty of the Indian 
Springs, in 1825, with the Creek nation, all their land in Georgia, 
and a considerable portion of that in Alabama, was ceded to the ‘ 
United States. Tits treaty was annulled in 1826, for gross fraud — 
and corruption, and a new treaty formed, ceding vie lands in 
Georgia, bnt not those in Alabama. These States protested — 
against reseinding the first treaty, because, as was contended, 
Georgia had aequired vested rights under it; the property in 
the soil, by virtue of the compact of 1862. ‘The lands in Alaba- 
ma, upon the extinguishment of the Indian title. belonged to 
the United States, while those in Georgia, agreeably to our en- 
gagements jn the conipact, belonged to that State, These trea- 
ties became the subject of discussion in the Senate; and F wilt 
read a short passage from the dehate:—Mr. Benton, of Missouri 
said, “he thought that Georgia had no further cause at dissat- 
isfaction with the treaty; it was Alabaiua that was injured, by 
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he loss of some millions of acres, which she had acquired un- 


ler the treaty of 1825, and Jost under that of 1826." “She had 


ost the right of jurisdiction over a considerable extent of terri- 
ory”—lost the right of jurisdiction. So, Sir, the doctrine then 
vas, that right of jurisdietion was acquired by treaty, and, when 
he treaty was rescinded, the right of jurisdiction fell with it. 
Mir. King, of Alabama, said, “The constitutional question, as 
egards Georgia, yet remains in foree; and, though it may not 
seem to apply to Alabama, I still think our rights were violated 
nannulling that treaty, and adopting another.” 

Now, the rights which Alabaina acqtired under that treaty 
vere merely rights of jurisdiction—the soil passed to the United 
States. If, therefore, the complaint of the Senator was well 
ounded, it was the right of jurisdiction which was taken away 
vy the last treaty. Jf Alabama lost any rights by the abrogation 
of the first compact, it was that of jurisdiction. Yet the argue 
nent now is, that the State always had jurisdiction, anterior to 
ull treaties; and, by virtne of it, her laws have been extended 
»ver the whole Indian country. But, Sir, there is a more direct 
‘enunciation of this doctrine still. 

In the session of 1826, a Senator from Mississippi (Mr. Reid) 
noved a resolution of inquiry into the expediency of authori- 
zing process, both civil and criininal, to be served upon persons, 
titizens of the States, who had fled to the Indian territory for 
grotection. . The resolution proposed no other action than upon 
sitizens of the United States. In explanation of his views, Mr. 
Reid said :— 

“ He presumed it was already known, that more than half of the State 
4 Mississippi ia still in the occupation of the Indian tribes, the Choctaw 
ind Chickasaw nations, Inregard to the action of the State Jaws upon 
hese people, there never had been any difficulty, nor was it ever sought 
m the part of the State of Mississippi, to extend its jurisdiction over 


hem.” ‘ Hi3 object was to call the serious consideration of the Senate - 


0 the condition of our own citizens, who, after having committed crimes 
weontracted debts, locate themselves among those Indians, and consider 
hemselves as beyond the jurisdiction of our laws.” * * * & Ffe 
‘epeated, it was not sought on the part of the State of Mississippi, or by 
ter Senators in this house, to enforce the action of the laws.on the In- 
lians themselves; they did not claim to consider them as subject to 
heir operation. The Indian tribes have laws and traditionary usages 
f their own, and are entitled to the patronage and protection of the 
reneral governnient.” 
* * % % % * * * * 
«At present, as far as he had been able to investigate the subject, it 
vas the opinion of some able jurists on this point, that process does not 


‘xtend to persons residing on the Indian territory ; and he would wish 
9 bring to the consideration of the legislative authority of the Union, . 


he question, whether it is competent for us to extend our civil and 
‘riminal process, or whether it ds one of the appendages, one of these 


'eople’s rights as sovereigns, to afford a sanctuary to vagabonds from” 
* * # - 


very part of the Union.” * ¥ * 
“At the last session of the Legislature of Mississippi; a proposition 


vas made to extend the civil power of their courts to their own citi 
1 pc nei > 
who, had contracted debts within the State, and had fled to this See 
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a 
sanciuary. The matter was debated for many days, and it was at last’ 
decided, that there existed no power in the State to extend its laws in. 
the manner sought by the proposition.” * * * « Therefore, if. 
there was any remedy on this subject to be obtained, it was to be at. 
the hands of the general government, and not by force of any compe-_ 
tent authority in the State government.” i 


i 
HM 


I think, Mr. Chairman, it suffeiently appears from the ex-_ 
tracts I have read, that the State of Mississippi, so deeply inter- 
ested in this question, and so anxious to maintain all its rights 
has wholly repudiated, both by its Senators in Congress an 
by its Legislature, the doctrine which the chairman asserts “ha 
never been abandoned.” Jurisdiction, iu its most ample ex-| 
tent, is hereby conceded to the Indians; and if that State has 
more recently, under the auspices of the present executive, 
adopted a different eourse, and obtained new views of its rizhts,, 
it remains for it to justify 11s course to an enhghtened public. 
opinion, and to the serutiny of the world. But, Siv, by the 11th, 
article of the treaty of Holston, we have expressly recognised) 
the Cherokee country not to be within the jurisdiction of any) 
State. That article provides, that if any erime be connmnitted 
within their territory, by a citizen of the United States, which 
“if committed within the jurisdiction ef any State’? would be, 
punishable by the laws of such State, it shall be proceeded against 
in the sanie mimanner asif the aftenee had beeu eommitted 
“within the jurisdiction of the State, &e.” Can any thing be 
more manifest, chan that the Indian territory was not to be deem 
ed within the jusisdiction of the State? This is, In_truth, a 
guaranty, on our part, tiat we will not invade their jurisdiction 
And are we now to be told, that we have given no guaranty “ad 
verse to the sovereignty of Georgia?” ; 

Sir, is it becoming a great and magnanimous nation to frit- 
ier away its obligations, to search for nice distinctions and refin- 
ed casnistry, lo justify its violations of faith? ] have been: 
attenipting to show, Sir, that the ide of separating the nght of 
jurisdiction from the right of soil is navel and unfounded ; and. 
that, by our stipnlations, the right of jurisdiction is fully conees| 
ded to the Indinu trjbes within their own territories. Tf I have} 
succeeded in this, it will hardly be contended that the soil ds bot 
theirs also. Indeed, | do not auderstand, that the execntive 01 
the committee assimme the position that they have not aright tc) 
the oeenpancy of their lands, however (reorgia may assert the) 
contrary, and claim them as exclusively her own. Tt will not} 
therefore, he necessary for me to ciseuss the question, wha’ 
rights have the Indians to their lands, more especially, as the 
gentleman from New York (Mr. Storrs) has done it with aC 
much ability. ae 

I shall, however, notice hereafter some of the arguments whicl, 
have been adduced to sustain the right whieh Geargia sets up td 

se Jands, ‘ a 
eae who last addressed the committee (Mr. Foster} ; 
geems to be aware that the obligations and guaranties contame 
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im our treaties do, in truth, conflict with the pretensions of Geor 
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via; and he assumes the position that they are, therefore, uncon+ 
stitutional and void. The same sentiment is advanced by the 
President, and by the committee on Indian affairs, if the meaning 
and construction of the treaties are such as we have endeavored to 
maintam. The ground taken 1s, that the United States had no 
ight to enter into supulations inconsistent with the sovereignty of 
Georgia; that we are under obligations to her, which we must 
irst discharge. Now, Six, it comes with an excceding ill giace 
tom us, when we are called upon to perform our.proinises, to 1¢- 
urn for answer that we had no authority to make them. Have 
we not received aniple compensation forythe promises made ? 
Whether we had the authority or not, is a question between us 
ind Georgia, and not between us and tle Cherokees. They hold 
yur warranty of authority ; and shull we 1eftise to be bound by it? 
3ut if we had no right to make the contract, what is to be done? 
presume, Sir, it is to be 1escinded. 

If the treaty is not binding on us, can it be binding on the Cher 
Ikees? If we refuse to be bound by the guaranty, may they not 
efuse to be bound by the cession? ‘The one was the considera- 
ion for the other. Shall we restore them to their original condi- 
ion? Shall we cede back the territory ? Gentlemen have fore- 
een the difficulty, and they say,as we cannot give back the land, , 
ve will make compensation; and what is thle compensation which 
hey propose? It is, that we should say to these Indians, Move 
arther off—leave us—cross the Mississippi—go to the Rocky 
Wountains, This is our will, and you inust obey. Sir, it requires 
wo partics to make a contract, and tlie Indians do not agree to 
his mode of compensation. ‘Fhey tell us it is inflicting a deeper 
njury still, And now, Sir, when we are about to compensate 
hem for a violation of our faitli, we propose to do it not as they 
vill, but as we will—by withholding “ our aid and our good neigh- 
iorhood”—by perinitting them to be driven into the recesses of 
he forests, to become the prey of moie barbarous nations. And 
his we call compensation. 

But why had we no right to enter juto the stipulations? Gen- 
lemen tell us that we are thereby erecting a State within the lim- 
's of another State, agaist the consent of the latter, which is ex- 
ressly interdicted in the Constitution, Sir, I deny-the fact. J 
leny that by any thing in the treaties we do erect or form another 
state. If these Indian tribes are a State now, they were a State 
efore. They obtain no additional authority from the treaty. 
they derive fiom it no political existence. The treaty merely re- 
ognised that which had existence at the time it was made. It 
ave the Indians nothnmg. They were as much a State before as 
ney are now. But I ask, What is the true meaning of that term 
1 the Constitution ? The “ State” there mentioned means a mem- 
er of this confederacy—a State having all the prerogatives, and 
ound by all the obligations which that instrument contained—that 
hall have representatives on this floor and in the Senate, and 
hould have a voice in the election of President. The clause is 
imply a limitation of the power of Congress 1m the admission of 
lew States into the Umon. Sir, do we admit a new State into 
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the Union, when we acknowledge the Cheiokees as an indepen- 
dent tribe? Do we restrict them as the Constitution restniets th 
States cf this Union? Do we confer powers and privileges which 
that ustrument confers? Wedo not. When I heard gentlemen! 
urge this objection, and talk about erecting a State within the lim- 
its of another State, I was astomshed. It ray be proper enough 
to call the Cherokees a “State,” if we affix to that word some 
other mearing than it bears in the Constitution ; but “State,” as 
there used, means neither more noi less than a member of the 
Union. 

It is said, howevei, that these Cherokees we forming a gov- 
ernment, and aie taking rapid stiidesto power. This position is} 
equally untrue. They have not formed a yvoveimnient. The 
always had a government. They were inled by comneils, and by 
traditionary laws; and all they have done is to put that which was 
formeily oral only, into a witten form. This may be impioving’ 
their government, but it ts not creating it, nor assummg any nev 
powei. They disclaim such an idea. But it is said that this re 
cognition 1s mconsistent with the sovereignty ad jurisdiction of 
Georgia. Do not gentlemen perceive that this ulgument assume 
the whole question 2? The very question is, whether the jurisdic 
tion of Georgia does or does not extend over the Cherokees! 
They assume the very question we are debating. They say that} 
these lands le witlin hei chaitered linnts, and that therefore shal 
has jurisdiction over them asa niatter ot couse, “Chartered! 
limits'? “Chaitered hnuts!? Sn, one would think there was! 
some magic, some eliarm im these words, which conferred im-+ 
mense powels, so great as to subvert wil Indian meglits whatever. 
But what are chaiteied linuts? Certain lines described in chart 
ters derived fiom Gicat Britain. Gentlemen argue that the 
sovereignty of Georgia is dered fiom her chartered hmits. 
Sovereignty follows them as athing of comse, This brings us 
toa further question. What ar3ht had the crown of Great Britain 
to grant these chartered Jinnt-, and to extend them iound the Jn- 
dian possessions? Did the Indrans consent? No, Sir. I shall’ 
be told that it was an uct of sovereignty 5 and this brings us buck! 
again to the former quesion, Whence comes your sovereignty ¢ 
And thus we are reasoning ina ciele. 

The Siate has jurisdicnon and sovercienty heeanse it has receiy ed’ 
ehartered hinits, and it has chartered hnuts trom its right of sove- 
reignty., Each of ticse‘is the cause, and each the effect of the other, 
Tosuch reasoning astlis Thaveashortanswer. [tell gentlemen, 
that chartered Jimuits are ene thing, and junsdictional! linnts we 
another. Ideny thatthe two we co-extensive, Chiastercd lnnits 
conyey no other right than as against those who gant the charter— 
vo other power than to obtain sow: reignty and jurisdiction fiom, 
those who possess it, and eauld confer it. Ifthe gentlemen mean ta 
fix any other idca to the term cha tered limits, then I deny that thet 
Indians are within the chartered limits of Georgia, wd I ask, Hov 
came they there? And here we come to an argument which has 
been much piessed. 

We are told of the rghit of discovery; that the discoverers had 
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aright to plant colonies, and to protect them, and to drive off the 
hostile tribes ; and we are further told, that civilization has a supe- 
rior claim over the savage life; that the earth was intended by 
Providence to be cultivated. The gentleman from Georgia (Mr. 
Foster) has read the opmions of ciiment nicn to sustain these posi- 
tions. Sir, tliese are very fine theories, and J shall uet-stop to ques— 
tion them; but they have nothing todo with the matter in hand. 
The guestion is, not what rights the first discovercrs and settlers 
had, nor whether civihzauon mght or might not lawfully usurp 
the posdessions of the savage. All tliese night be very good con- 
siderations, and very interesting questions, before we entered into 
contracts with the Indians. But the simple question now is, What 
are theirrights under these contracts? ILow have the natural, 
original rights of the Indiaus been modified, confirmed, aud guar- 
antied by compacts? {ow have our nglits as discoverers, or as 
civilized nations, been waived, defined, and limited by treaties ? 
Surely it will not be contended that the rights of discovery, or con- 
quest, or civilization, aie so sacred and itnmutable as to be mieapable 
of change or modnfication by voluntary compact. 

Therights of discovery have heen socleaily defined by the honors 
able member from: New York, (Mr. Storrs,) and so ably expounded 
in the other branch of Congress, in debates now before the world, 
that I shall say nothing in relation to them, liut to 1epeat m a single 
word, that they are conventional nghts between discoverers. 

Asto the nght derived from cultivation and civihzation, when 
does itcommeice ? Only when that partof the world inhabited 
by civilized tan is full and overflowmg, and a portion of its inhab- 
itants are compelled, from the necessity of the case, toseek a new 
home. Civilization may not till then say to the savages—Give 
ground, yield us more space. Now, Lask whether Georgia, Aleba- 
ma or Mississippi, are so densely peopled, that mere land is want- 
ing for their citizens? Are the1e not 2C0 millions of acres belong- 
ing to the United States stillunsold ?_ Is not the population of these 
States sparse and'thin ? Let them wait ll ther own territory shall 
be filled up ; then they may assert this right with a better grace. 
But then another question may arisc on this very doctrine. 'The 
Indian territory may then be as dense in population as Georgia, and. 
its inhabitants as civilized also. If that period should ever airive, 
may not the Indians turn round on Georgia, and say—We are aciv- 
iuzed people, our country 1s full to overflowing, and we want some 
of your land to accommodate our suffering population? Will 
Georgia be willing to yield to such a clann ? 

Sir, the period is distant, very distant, when we can make good 
aright to usurp the Indian possessions on the ground of the su- 
perior title of civilization, The gentleman from Georgia (Mr. 
Foster) read the opinion of Mr. Adams, the late chief magistrate 
of the Union, of Dr. Morse, and of some other person, said to be 
an eminent lawyer, upon this point; and how far did it meet the 
present juncture? The subject under consideration was the orig- 
inal right of the natives to the whole continent. Does this lawyer 
assert that the rights of civilization were so imperious and inexor- 
rble as to ee Indian no spot of earth to rest upon? Does. 
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he deny that the right, whatever it was originally, may be modi- 
fied by compact? “Does he assert the monstrous position, that 
when civilized covenants with savage man, the compact is not 
bindmg? No, Sir; he went into the question only as considered 
aside from all compacts and conventions; and the strongest lan- 
guage used was, “that the original right of the Indians had been 
doubted.” None, surely, will contend, that out of the rights of civ- 
ilization grows a right to obliterate at will all your own agreements 
and promises. We stop here. We bese our arguinent on the 
foundation of contract. 3 
: But to return, Sir, to the question, what authority the United 
States had to enter into these stipulations, It seems to me that 
those who so strenuously deny it, should account tor its undisturb- 
ed exercise for so many years past. Tt was first exercised under 
the Contecderation, hy virtue of which the treaty of Hopewell was , 
forned. The gentleman read an article in that instrument to , 
show that each State retained its own sovereignty 3 and hence he | 
argues that the United States were divested of all power within | 
the range of that sovereignty. Burt, Sir, the richts retamed were | 
those not delegated. The States did delegate to the United States | 
the right of peace and war, and they expressly mterdicted that 
power to the Statics. “No State shallungage in any war, without | 
ihe consent of the United States in Congress assembled, unless | 
such State be aetually invaded by cucmies, or shall have received | 
certam advice ofa resolution being formed by seme nation of In- | 
dians to Invade such State, and the danger is so imminent as not 
to admit of delay,” &e. Georgia could not therefore engage in | 
War, €xcept in the inmninent danger provided ter, As 10 peace: | 
“The United Srates shall have the sole end exciusive right and | 
power of determing on peace and war, execpt in the cases” | 
mentioned before, The Stries had therefore no mght to make ¢ 
var, except when under actual invasion, or imminent danger of | 
invasion ; but they ad not the corresponding right of making | 
pence, under any cireumsianees, The right of war was derived § 
from the imminenece of the danger; but the United States must | 
come in, in order to conelude a peace. The treaty of Repewell | 
wasa treaty of peace formed by virtie of tis power, 
It was meade to put an end ta war. Had the State of Georgia 
a right to conelude the peace 2? No, Sir. ‘The United States | 
alone could do it hy treaty. Is there any other mode? None. | 
'The gentleman cermplained, in respeet to the treaty of Hopewell, | 
that the Cherokees had acknowledged their dependence on the | 
government of the United States, had placed the niselyes under its | 
protection, and under no other sovereign whatever. Iie said the 
government had no right to make such a stipulation. But it the 
governinent inust couclide a peace, (nud all yield: that,) surely 
they had the right to fix dhe tems. Why was this objection not | 
made ot the time? 1 am told that Georgia protested against the | 
treaty. Tam well aware of it. The ground ef that protest was, | 
that the United States were assuming the right of regulating mat | 
ters with the Ingians which belonged to Georgia; and that the | 
legislative right of Georgia had been expressly reserved im the Ar- 
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icles of Confederation. The article reads thus: The United 
‘tates shall have tho power of “regulating the trade, and 
nanaging all affairs with the Indians, not members of any 
State, provided that the legislative right of any State within its 
wn hmits be not infringed or violated.” Georgia protested, 
ecause she thought her legislative rights were infringed, Ter 
rotest was subniutted to Congress in 1787, at a time when 
any of those who had formed the instrument of Confedera- 
ion were admimstering the government, and must be supposed 
9 know the extent of the powers which it conferred. f 

A long report was made in Congress upon the subject of the 
rotest, denying the ground taken by Georgia and North Caro- 
na, which State had also protested, and affirmmg that the pro- 
iso had no such meamng as was contended. I will read a 
art of that report: 4 


«¢ But there is anothe: ch camstance, far more embairassing, and that 
—the clause in the Confederation relative to managing all affairs with 
re Indians, &e. is differently construed by Congress and the two 
tates within whose limits the said tiibes and disputed Jar}s are. The 
onstruction contended for by those States, if ight, appears to the 
ommittee to leave the federal powers, in this ease, a meie nullity; 
nd to make it totally unceitaim on what piincipie Conzress 13 to inter- 
sre between. them and the sand tithes. The Siates not only contend 
or this construction, but have actuuly pursued measures in confor mi- 
y toit. North Carolina has undeitaken to assign land to the Cheio- 
ees, and Geoivia his proceeded to treat with the Creelrs concerning 
eace, lands, and the olyects usually the principal ones in almost every 
eaty with the Indians. This eonstruction appears to the committee, 
ot only to be productive of confusion, disputes, and embairassments in 
anaging affairs with the independent tiibes within the limits of the 
tates, but hy no means the true one. The clause refeited to is— 
Congress shall have the sole an] exciusive right and power of regu- 
ting the tiade, and manazing all affurs with the Indians, not mein- 
ers of any of the States; piosided that the legislative iizht of any 
tate, within its own limits be not in‘iinged or violated.’—In forming 
ms clause, the parties to the federal compact must have had some 
efinite objects in view, the oliects that come in‘o yew, principally, 
1 forming treaties 01 managing affairs with the Indians, had been long 
ndeistood, anc pretty well ascertained, in thiseountry. The eommit- 
2e conceive that it has been long the opinion of the country, support- 
d by justice and hamanity, that the {ndians have just claims to all 
ands occupied by, and not faiily puichased fiom them, and that, in 
yanaging affairs with them, the principal objects have heen those of 
aking war and peace; purchasing certain tracts of their lands; fix- 
ag the boundaries between them and oui peapie, and pieven‘ing the 
atter settling on lands left in possession of the former The powers 
iecessary to these objects appear to the eommittee to be indiizible, 
nd that the parties to the Confederation must have intended to give 
hem entire to the Union, or to have given them en‘ire to the State.— 
“hese powers, before the revolution, were possessed by the king, and 
xercised by him; nor did they interfere with the legislative ight of 
he colony within its limits: this disunction, which was then, and may 
1@ now taken, ynay perhaps serve to explain the proviso part of the 
ecited clause.” The laws of the State can have no effect upan a tribe 
1 Indians, or their lands, within the limits of the State, so long as that 
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tribe 1s independent, and not a member of the State; yet the laws of 
the State may be eveceuted upon debtors, c1iminals, and other proper 
objects of those laws, in all paits of it; and therefore the Umon may 
make stipulations with any such tribe, secure it in the enjoyment of 
all or part of its lands, without infringing upon the lesislative right in 
question —[t cannot be supposed the State has the powers mentioned, 
without making the iceited clause useless, and without absuidity m 
theory as well as in practice , tor the Indian tribes are justly consider- 
ed the common fiends or enemies of the United States, and no par- 
ticular State can lave an eaclusive interest in the management of 
affairs with any of the tribes,except in some uncommon cases. The 
committee find 1t difficult to reconcile the said construction of the re- 
cited clause made by the two States, and the pioceedings before 
mentioned, especially those of Georgia, with what they conceive to be 
the intentions of thoze who made the said motion; for the committee 
presume that the delegates of Georgia do not mean that Congress is 
bound to send then foices to punish such nations as the State shall 
name, to act in anl of the State authority; to send hei forces and recall 
them as she shall see fit to inake war or peace. Such an idea cannot 
be consistent with the digmty of the Union, and the principles of the 
federal compact But the cominittee conceive that it is the opinion of 
the honorable movers, and also the general opimion, that all wars and 
hostile measures agatnst the Creeks, or any other independent tribe of 
Indians, ought to be conducted under the authority of the Union, at 
least where the forces of the Union are employed; that the power to 
conduct a wai cleaily implies the power to examine into the justice 
of the wai, to make peace, and adjust the terms oft; and that, there- 
fore, the tei1ms or words of the said motion, if it be adopted by Con- 
gress at all, ust be vaned accordingly.” 


Such, Sir, was the opmion of Congress of its powers under 
the Confederation; and it practised upon that epmcn. Not 
Jong afier tins, the present Constitution of the United States 
was formed and ratified, Georgia assenting. One article of 
that instrument m—“ All treaties made, and which shall be 
made, under the authouty of the United States, shall be the 
supreme Jaw of the land.” The treaty of Hopewell was a 
treaty then “inade.” Its validity as a treaty had been already 
asserted by Conzress, Georgia assented to this article of the 
Constitntion, thereby sanctioning the treaty of Hopewell, and 
giving it validity, if it had none before. Georgia yielded the 
point mn controversy: hy virtue, as she sipposed, of her reserv- 
ed legislative nglits, she had made a treaty, and acquired lands 
by it. But of what use was that treaty and those lands to her? 
None ar all. And by the compact of 1802, she expressly stipu- 
lated that the United States should extinguish the Indian title 
te the county of Tallahassee—the lands which the Indians had 
before yielded. Si, was not this an adinission that the teaty 
whieh the State had previously made was of no validity ? that 
the Indian title still semained to be eatingimshed 2? The Con- 
federation did not iecognise the right of Georgin to make a 
treaty, and Georgia, therefore, did not acquire the lands; but 
had to callin aid the power of the United States to do it for her, 

Such was the authority possessed by the United States un- 
der the articles of Confederation, and sueli was the exercise of 
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t. Not long after the treaty of ILopewell was made, and the 
rowers of the general government asserted i the report I 
iave read, the present Coustitution was adopted, conferring 
ipon the United States the same powers of peace and war— 
regulating the affairs with the Indians, without the hmita- 
ton as to the legislative rights of the States, which was the 
oundation of the Georgia protest. The restriction under the 
Yonfederation was found to be embarrassing and obscure, and 
herefore was omitted; and, as Mr. Madison, in a number of 
he Federalist, referred to by the gentleman from New York, 
Mr. Storrs,) says, was desiguedly omitted. The United States, 
herefore, derives its authority under the Constitution ; and in 
he very same year in which it was ratified, commenced nego- 
iations aud concluded treaties with Indians living within the 
units of a State. Did they do this imeautiously, ignoiantly ? 
Yo, Sir; they procceded in the most coo] and cautious man- 
ier. The government was circumspect and deliberate. The 
hen President did not take a single step without the previons 
onsent of the Senate. He went to that body in person, and 
aquired whether he would be authorized to offer the guaranty 
nd to pledge our faith ? The response was, that he should be 
o authorized. The States interested heard the stipulations 
vhich were proposed, and they set up no olycetion. It was 
‘roposed to them that the President should treat with the In- 
ans within the limits of the State, and Georgia assented to it. 
ind now, are we to be told that the generat government had no 
uthonity, and that Georgia is not Sound by the treaty? The 
reaty was made in conformity with their advice and consent, 
ind was subsequently ratified by the Senate also, with the con- 
ent of Georgia; and are we now asked, where was onr author- 
ty to make 1t? ‘Those who deny the right must aceount for 
o extraordinary a procedure. 

Gentlemen say they can well account for it; and the solu- 
ion is, that the treaty was for their benefit; an, therefore, 
hough the United States had no authority to make it, yet that 
bey submitted to it because it was for their interest, knowing, 
Il the time, that the government had no ne¢ht to do it. 

Sir, itis a well known rule in morals and in common sense, 
hat every one making a promise is bound by it in the sense in 
vhich he. knows the other party to understand it. When 
reorgia, therefore, knew the promises which this government 
vas making to the Indians, and yielded her assent, she shall 
ie preeluded from asserting that either she or we are not 
ound, according to the sense we then knew the Indians put 
tpon those promises? By this rule our guaranty is to be 
neasured ;.and I, for one, will never move an inch to relieve a 
State which thus permits us to enter into engagements, and 
eceives the benefit of our contracts, and at last eomes forward 
vith the complaint that we had no right to make them. TI say 
o Georgia, If we had no right without your consent, your con- 
ent has been obtained. It is too late. You are estopped. 
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Sir, we have heard another doctrine, at which J was, I con- 
fess, both astonished and alarmed. We are told that these 
national teaties aie “expedients,” resorted to merely to ac- 
complish our own ends, made for our interest, and to be con- 
strued for our benefit. We have a very extraordinary Instory 
of them in the 16th page of the conmuttee’s report. It 1s there 
said, we were wa enucal situavon. Diticulnes existed with 
respect to the forts on our western fioutier, and about the Mis- 
SisSippi, Wath Gieat Biitum and Spain. We had just come out 
of along war, andwere poor, ‘That we were in no condition to 
ineur Indian hosuhtes; and im this particular juncture, general 
Washmigton was called upon to settle the mode of conductmg 
our relatious with the Indian tribes, and to secure cur peace 
with them, That he adopted the practice of regulating our 
affairs with them by treaties. Sir, are they any the less obii 
gatory because they were made when we were im difiiculty ? 
Had we told these Indians, We are now i a ertical condition ; 
we want you to treat with us; but by and by, when we get out 
of trouble, and grow powerful and stiong, we shall consider 
our compacts as expedients—imere matters of legislation over 
you—do you think they would fave ceded their lands? If the 
Indians, m the day of our calannty, received our phghted faith, 
and yielded up ther terntories, so much the more reason is 
there that we should now observe them as saciedly binding 
upon us. There isa moral obligation, beyond all treaties, to 
keep our promises in good faith, 11 the day of our strength and 
power, to which, im the day of our weakness, we were mdebted 
for secunity and peace. Yet the gentleman at the head of one 
of the committees of this house has tald us, that these engage- 
ments were meie “eapechents” to obtam peace and get the 
Indian lands. Sir, if such is that gentleman’s opmion, I am 
sorry lic expressed it to the world; for {wim not willing to affix 
such a stigina on our national fame; Fam not willing to com- 
mit the honor of this uation to the geutlomau’s keeping ; and 
having, as one of the humblest citizens of the republic, some 
share in her faith and lier character, I protest for myself, and 
for those I 1epresent, agamst any such interpretanon of ony 
engagements. 

The 7th article of the treaty of Holston contams the guaranty | 
of which so much has been said in this debate; and the follow-' 
ing is the explunation which the committee put upon that, 
article: t 

“ Itwas therefore thonght necessary, in order to ensure peace, 
that some strony and decisive evidence should be given of the 
determination of the governinent to picyent, by force, any 
further mtiusions upon the lands reserved for the Indians, and 
a guaranty of their boundary was thonght of, as the means 
best calculated to effect that object. It was probably a device 
adopted more for the mtimidation of the whites, than for any 
effect it was likely to have upon the Indians themselves, 

The guaranty was necessary to secure peace—in other 
words, the Indians would uot make peace without the guaran- 
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y. But, instead of being for their benefit, and obligatory upou 
is, it was probably a device for the intimidation of the whites! 
Sir, I deny this assertion, and I call npon the gentleman to 
sroduce his authority for it. How absurd an idea! hew utter- 
ly preposterous: Will the gentleman tell me that a solemn 
jromise in a treaty with another paity was not intended to 
ave any eflect upon those to whom it was made—but was a 
Jevice to intimidate the party making it? Could we not in- 
imidate and restrain ourselves by laws? I repudiate the idea: 
[ cannot consent thus to fix an indehlle stigma on the fair 
‘ame of my country. Suir, the language of the treaty was sin- 
sere, intended to be obligatoiy upon us, and should be observed 
nost sacredly. 

The great object of the gentleman is to procure the removal 

of the Indiaus; and to obtam their consent, he proposes, in the 
all, that the President shall “solemnly guaranty’—the very 
words of the treaty of llolston—soleinnly guaranty to them the 
‘onntry to which we propose to send thein. The gentleman 
ays, that the guaranty in that treaty was “ probably a device 
or the intimidation of the whites.” Well, Sir, let the project 
ve executed—and within a peried that the geutleman may live 
o sce, the whites will again press upon them, and say, You 
nust go—move farther west. When the Indians inqune for 
vhat cause, the same reasons will be given then that are given 
iow. All Instory shows, thataf you remain near us, you will be 
lestroyed, The red inan canuot live in contact with the white. 
dumanity and your own interests require your removal. Be- 
ides, we have aright to the land. Our ancestors discovered 
t. Are we not civilized? And has not civilization aight to 
orevail over savage life? Stppose it be so, reply the Indians, 
jut we were sent here not by our consent, but by your power 
—and did you not “solemuly guaranty” to us these limits? 
Very true—but were you so ignorant as not to know that our 
maranty was only an expedient? only a device? Had you 
1ot sagacity enough to perceive that it was only a plan to get 
rid of you? to send you off out of the way? Were you not 
told by us at the tinie, that “Indian treaties were only a 
species of legislation?” Were you not toll by a committee of 
Congress, that these things were only a device? that in our 
conduct towards you, “ one of those expedients was, to appear 
to do nothing which concerned” you, “ either in the appropria- 
tion of your hunting grounds, or in controlling your conduct 
without your consent.” Nothing but appearance—really and 
truly, we did as we pleased. 
_ Sir, [have no doubt the gentleman is sincere in the gnaran- 
ties he proposes to give; and intends to bind the nation in all 
future time. If he should live to see his assurances thus ex- 
plained and chaffered away, he will feel something of the emo- 
tion which Washington, and the fathers of the country, would 
have experienced, could they have anticipated that their solemn 
assurances were to be thus lightly regarded, 
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[Mr. Bell interposed, and said the report had not heen cor- 
rectly undeistood-—that he did not contend that the guaranty 
was not binding.] 

Sir, L regret very much, if | have misrepresented any senti- 
ment ot the report. Ifthe gentleman will point out any part of 
it which lie wishes to be read, I will cheertully 1ead at, and abide 
by his eorrection. 

[Mr. Bell declined.) 

- Bn, have commented upon it asI undeistand it, and I quote 
the language winch J find init. Thereport gives another reason 
why the guaranty should uot be understood in the sense we 
affix to it— 


** The victory of the 20th of August, 179-4. over the morthein Indians, 
with whom the Cieeks and Cheiokees had kept up a sepula: corre- 
spondence , the expedition, which was secicily planned, for canying" 
the war into the Cherokee country, and which was succes<fully con- 
ducted by the suffering frontier inhabitants, and the pacific di-positions 
of the Spanish authorties of Florida, which pieecded the teaty of 1795, 
with Spain, were the actual iestoreis of peace.” 

“ Atier this time, (he government was unde no obligation to renew, 
the guaranty con’ained 1n the treaties of 1760 and 1791, with the Ciceks 
and Cheiokees, but, as it has done so, 1{ only shows that that stipula- 
tion was not believed to affect the nature of the tille by which those 
tiibes held thei lands, or to introduce any new principle, in ielatton 
to thei tights generally.” 


Thus, Sir, it seems that our pacific relations with the southern 
tribes wee the result of a victory obtained by general Wayne 
over the northern [ndaus, with whom the Cher okves and Creeks 


had some alhance—that they were therefore vanguished—that 


after this we were nuder no obligation to renew the gnaranty, 
and, haying renewed it, itis not therefore to be construed as 
affecting the nature of their title, or the extent of their rights. 
Sn, is this the rule by which tveaties aid compacts are to be 
construed? [hud sirpposed that the tue mode of, aniving at 
the meaning of any clause, was to examine and weigh the terms 
in which it is conched—to compare it with the general spirit of 
the instrument, and not to mqune mte the inducenients and ob- 
ligations resting upon the partics atits formation. Suppose this 
guaranty to be the meiest giatuity in the world, on our pait— 
that we were, in truth, under mo obligations tomake t1—does it 
thenee follow, that it is to have no meaning, or a restricted niean- 
ing? Have we thence a )glit to construe itaway P Surely not. 
If we have made the guaranty, we must be bound by the guar- 
anty, in its true, full sense, as understood at the time of making 
it. This idea of alnogating the force of treaties is of modern 
origin. The parties who now favor it were formerly among 
the most zealots defenders of the faith and obligation of trea- 
ues. In 1827, Georgia contended most manfully, that treaties 
were sacred, binding, immutable. She demanded the full per- 
formance of the stipulations with the Creeks, at the Indian 
Springs, and wholly denied the power, even of the parties to 
the compact, to rescmd it, though it was founded in gross fraud * 


x 


MR, EVANS’S SPLLCH. 169 
and corruption. In every line of ber remoustrance, we perceive 
the tenacity and force with which she cluug to the validity of 
treaties. Sir, in a communieation, to which I have already re- 
ferred, from the President to the Creek lidians, in which he en- 
deavors to convince them that the treaties are not binding upon 
us, if construed as impairing the sovereignty of Georgia, he 
claims from them the tnost exact perfoimance of their obliga- 
tions: “Our peaceful mother, earth, has been stained by the 
blood of the white man, and calls for the punishinent of his mar- 
derers, whose surrender is now demanded, under the solemn 
obligation of the treaty which your chiefs and warriors, in coun- 
cil, have agreed to. To preserve peace, you must comply wath 
your own treaty.” Wath what face ean we require of them the 
full, faithful performance of their promises,-when, in the same 
breath, we tell then that we bad no authority to give the assur- 
ance on our part? Let us construe, and so perform our engage- 
ments, as to preserve the natioual faith and honor—as willinno 
event expose us to the censures of the world. : 

Sir, Ihave before me many documents which I had intended to 
use, illustrative of the policy of the government towards the In- 
dians—as well of the erewn before the revolution, as of the 
Congress under the Confederation, and since, wider the present 
Constitution. Iu all these, I find abundant vindication of Indian 
rights, to the full extent as I have endeavored to maintain them; 
but I forbear to trespass upon the kind indulgence of the com- 
mittee. 

IT will now proceed, Mr. Chairman, to a hrief consideration of 
some other tomes involved in the bill before us, and wiuch have 
been discussed at much length by the member from Tennessee, 
(Mr. Bell.) The gentleman eomputes the expense, which will 
be incurred in the proseeution of this measure, at the most, as not 
exceeding five millions of dollars. The very natue of the sub- 
ject forbids accurate and ininute calculations. As a general 
principle, we all know that public expenditures vastly exceed 
previous estimates. Nothing is more common. J am not pos- 
sessed of sufficient data to form an estimate with any pre- 
tensions to accuracy; but, Sir, when you consider that 60,000 
people are to be removed a distance of several hundred miles— 
that they are to be subsisted for one year after they have reached 
the destined Jand—that eustomary presents and rewards are to 
be given to them—that all their iinprovements, possessions, and 
property which they leave behind, areto be paid for—that agents, 
commissioners, and eontractors, are to be employed and com- 
pensated—and imoreover that you will be obliged to purchase 
of the tribes beyond the Mississippi a right to plant others there, 
I think the most orthodox believer in the dangers of a redun- 
dant treasury will have no occasion to be alarmed for the liber- 
ties of the country. Gentlemen, who have resisted the prose- 
cution of internal improvements as tending to corrupt the 
States, will have the satisfaction to seo this source of their dis- 
quietude removed. But, Sir, I shall make no objection on the 
score of elt Protect the Indians in their rights and pos- 
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sessions where they now are, and you may have almost any 
sum to elect their removal, when itcau be doue with their free, 
voluntary, uubiased consent. The gentleman seemed to auti- | 
cipate au objection on the ground of a want of coustitutional | 
power in Congress to make the appropriation. I shall say but 
a word on that subjeet. If these tribes are to be regurded as 
distinct communities, independent of the States where they re- 
side, possessed of lands which will belong to as when their title 
is extinguished, Lcun see no valid objection of the kind the gen- 
tleman anticipated, But it they are to be regarded as individ- 
al ciizens of a State, subject to its laws, possessing property 
as individuals, and protected in its enjoyment, then 1 de not 
easily perceive the wuthority which we possess to make the ap-_ 
proprianon. Snpspose, Sir, that some fitty thousand of the citi- | 
zens of New York or New England wish to emigrate to the | 
west, and ask the aid of government to enable then: to accom. | 
plish that object. Would such an applieation be listened to for: 
amoment? Should we not be reminded that the powers of ont 

: 
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general government were all “ ennmerated,”? and among them: 
there was none authorizing it to appropriate the public money | 
to enable individuals to change their location? Sir, this nat 
would echo with the perpetual reiteration of “ coustitutional 


scruples.” i 

The gentleman (Mr. Bell) las urged the passage of this bill) 
on the ground of humanity ¢o the Indians, and the promotion: 
of their own interests and happiness. He informs the connnit- 
tee, that the tribes proposed to be removed are a degraded, de- 
elining race, who are rapidly wasting away, and willere long be, 
destroyed, if they remain in their present situation. The lessons: 
of history are adduced to show tbat the red cian camnet live itt, 
contiguity with the white—that it is the inevitable fate of the 
savage to perish whenever eivilization has planted its foot with-, 
in bis confines. However just this may be in the general, it has 
no application to the southern tribes, particniarly to the Chero-| 
kees, who are chiefly interested iy the subject before us. Theys 
are not hordes of wandering savages—they are vot hunters.—} 
They till the earth—they have mechanics’ shops and trades—} 
sehools and churches—cultivated fields and flocks—have made; 
great advances in civilization—tormed a written code of govel 
ernment—established a press. Is it for the benefit and bappt-! 
ness of such a people to be expelled from their country, and! 
planted again in the depths of the forest, to resume the wile] 
state from which they bad emerged? Sir, F do uot find any, 
where in the records of history, thatthe condition of such a peo] 
ple can be promoted by sueh aimeasure, Least ofall do I fing) 
that the jaterest or honor of any nation cau be promoted by ¢ 
violation of its public treaties—an infraction of its plighted fiudr) 
Whether it be for the benefit of the Indians to remove or not] 
ig a question for thei to decide; and so long as they shall dex 
termine that it is not for their advantage and happiness, aud) 


| 


refuse to comply, so long are they entitled to protection ancé 
security in all their rights. In several of our treaties with them 
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wé have had in view their permanent residence, in the territo- 
ties which they possess. We have held out inducements for 
them to become cultivators, and have stipulated to furnish them 
‘with usetul unplements of husbandry,” for the purpose of re- 
slaiming them from the savage state. The treaty of 1817 1s too 
axplicit on this pot to be omitted. The preamble recites, that, 
n 1808, a delegation of the Cherokee nation signilied to the 
President thle anxious desire of one part of the nation “to en- 
sage in the pursuit of agriculture and eavilized life, in the coun- 
ry they thon oceupied,” and that this portion wished for a divis- 
on of the country, and an assignment of lands for that purpose ; 
hat, “by thus contracting their society within narrow limits, 
hey proposed to begin the establishment of fixed laws anda 
regular government.” 
Another portion of the tribe wished to pursue the hunter life, 
ind, for that end, were desirous to reinove beyond the Mississippi. 
The President (Mr. Jefferson) answered, “The United States, my 
shildren, aie the friends of both parties, and, so far as can reason- 
ibly he asked, are willing to satisfy the wishes of both. Those who 
‘emaiu may be assured of our patronage, our aid and good nejgh- 
yorhood.”, Such was the preamble; and it concludes, “Now know 
ye, that, to eary into effect the before recited promises with good 
wth,” &c, the parties concluded thetreaty. Task, Mr, Chairman, 
f we have not “assured” them of a permanent residence—if we 
ave not promised them “our good neighborhood ;” and now, that 
he experiment las so far been sticcessfil, and they have made 
rapid advances in civilization, are we to be told that humanity and 
heir own interests require them to be thrust again into the wil- 
lerness? Six, what will be their condition in the country to 
which it 1s proposed they shall remove? The gentleman has de- 
scribed the region, about sx hundred imles in length, and two 
1undred and fifty in width, between the western boundaries of 
Arkansas and Missouri and the base of the Rocky Mountains, 
somewhere within the limits of which is to be their ultimate des- 
ination. The gentleman’s plan is to locate the southern tribes 
mong the Cherokees, Creeks, Choctaws, and Chickasaws, who 
vave already moved. Besides these parts of tribes, the Oaages are 
here ; and the wailike bands of the Camanchies, S:oux and Paw- 
ies, roam over the vast praimes in search of game, or on their 
sredatory excursions. It 13 now designed to planta civilized col- 
my amid a people of these savage habits, They are not hunters, 
vhom we are about to send there, Agriculture is their employ- 
nent. They are not warriors, We have induced them to lay 
side the war club and the tomahawk, and to substitute the peaceful 
mplements of husbandry, ‘They have flocks and property of 
various descriptions. How long can they retain itm the neigh- 
vorhood of the warlike thes I have enumerated? [ow long can 
heir schools and their churches be maintained in the bosom of the 
‘wilderness ?” Sir, they will be only objects of plunder to the stron- 
ser and more savage bands around then. They will be overrun; 
ind, if they resist, it will only provoke extermination. Can they, 
ill the ground when its fruits will rpen only to be gathered and 
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cS rete peor: of savages, who know no law but force, no 
Bhi power? Sir, f firmly beheve they cannet exist in the 
country to which you are about to send them; and I can give no 
countepance toa project which contemplates their removal against 
their wishes and their remonstraices. We have among the papers 
before us a very affecting acec Ae edieebed ala MUAt 

C : g account of the distress and privations 
which the tribes west of the Mississippi already endure. I will 
read an extract which las been often quoted, but which cannot 
he too often culled to our recollection, from the letter of general 
Clark : 

_ The condition of many tribes west of the Mississippi is the most 
pitiable that can be imagined, During several seasons in every year 
they are distressed by famine, in which many die for want of food, 
and daring which the living child is often buried with the dead moth- 
er, because no one could spare it as much food as would sustain it 
through its helpless infancy. This description applies to Sioux, 
Osages, and many others, but [ mention those Lecause they are pow- | 
erful tribes, and live near our borders, and my official station enables | 
me to know the exact truth. It is in vain io talk to people in this | 
condition about learning and religion.” 7 | 


_ The honorable gentieman answered this objection in anticipa- 
tion: and what was his answer? Whiy, that distress and sutter- | 
ing of this deseription was common among Indians—that it is 
incident to their charaeter, and habits and modes of lite—that it is 
not more frequent now than it always has been. And is this a 
sufficient answer? Ave we to senda whole people from their 
abodes of conifort, to scenes of distress ke these, with the cold 
answer that it is no hardship because such sutleriugs are com- 
mon? Because the tribes west of the Mississippi are compelled 
to endure these distressing privations, therefore it is no hardship 
to send other tibes there to endure them also! Will sueb an an- 
swer sailsfy benevolence, philanthropy, humanity ? Will it alle- 
viate the pangs of the civilized Cherokee, when he consigns his 
dead wife and his living child to the earth, ta be told that such | 
scenes are of frequent occurrence ? : 

Ani, Sir, how will these suflerings be aggravated by such an | 
aceululition of aumubers 2 The country docs not now afford | 
subsistence enough tor its population. Low much greater will be 
the deficiency, when sixty thonsand mare are added to its stary= | 
ing inhabitants ? The gentleman bes said that the country is well | 
adapted to their wants, abounding im timber aud water, and ea- | 
pable of a high degree of cultivation. If it were so, from the | 
vauses | have mentioned, they can never possess and cultivate it | 
in security. We have been called upon, at the present session, to 
make a military road, of several Limdred miles in extent, upon the ; 
western borders of Arkansas and Missouri, and to mount ten com- | 
panies of infautry for the protection of the while inhabitants 4 
against the predstury incursions of the Tndians. The delegate | 
from Arkansas assures us that the seeurity of that drontier depends | 
upon these measures, How much more will the feeble tribes you | 
propose to send still farther into the forests, need your protection ay 
The gentleman has not taken jute his account of expenses those | 
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whielt will be incurred in keeping up a military estabhshment in 
that vicinity, wich will be absolutely necessary to prescrve peace 
among the different trihes, who wil find poipetual sources otf 
liscord when crowded together in the small lanits assigned thein. 

But, Sir, 1s the country suited to their wants ? he gentleman 
nust allow me to say, that Eiepose Kittle confidence m the infor- 
mation he has received upou tis subycet. Descriptions froin eth- 
or sources give a different account. I will only refer, however, 
o the opmion of a delegation of the Clickasaw nat.on, who were 
sent last year west of the Mississippi, “im seach ofaliome.” Its 
imoug the documents upon our tables. They could find no 
sountry to which they would consent to remove, except pne sinall 
ract which was already occupied. The vacent lands, they said, 
vere not adapted to ther eonvenicuce. “If we had found 4 
country to please ts, it was our miicntion to exchange. It is yet 
sur wish to do so. But we cannot cousent to 1cmove io a Coun- 
ry destitute ofa single correspond:ug feature to the one in which 
ve at present reside.” Such, S.r, :s the information we have re- 
‘eived from the Indians themselves. Efthey wish to remove, I 
vould fiirnish then: assistunce to do it. But I would fist sceure 
hem m thew rights wheie they now reside. Y would then fur- 
lish them the most ample information possible of the country in 
which it 1s proposed to lecate thher—give them every means of 
orming a conect judgment as to their situation and condition im 
heir new abodes, aud then Ieave the decision to them. 

When, Sir, under these circumstances, they suall dcade to re- 
nove, Lappreliend no objection will bo mace to at. Tt has been 
irged, however, very zealously by the geutlemen, (Messyvs. Bell 
ind Luinpkin,) that the great muss of the Souther Indians are 
iow willing and anxious to 1¢move; but are rcsiiained and kept 
n awe by the chicts; and white incu who reside among the 
mbes. Whiere is the evidence cf this? Upan what facts do the 
sentlemen inake the assertion? Is it to be formed in the circum 
tance that they have uniformly and firmly ros.sted all vour offers 
ind solicitations > Commissioners were sent last year to negoti- 
‘te upon tls subject, with instructions so peculiw, that [ cannot 
orbear to edvert to them. What were these instructions? Why, 
3ir, not to permit their official character to be known, but to ap- 
year among the Tudians as thes friends and advisers, solicitous 
mly for their benefit and happiness. In this mode their cenfi- 
lence was to be won. Tlicy weie not to convene the Indians in 
‘ouncil, agreeably to uniform custom whenever negotiations were 
0 be conducted with them, but to see “ the chiefs and othe: influen- 
ial. men, not together, but apart, at their own houses ,” and, when 
ther arguments and advice should fail, “ offtis to them of exten- 
ive reservations in fee simple, and oiher rewards, would, it is hoped, 
esult in obtaining“ their acquiescence.” So it seems the Indian 
ernitory, the property of the whole nation, was to be obtained by 
iffers of “ rewards” to the chiefs and influential men, to procnre 
heir assent. Is this the mode in which Indian rights are to be 
reated? Bribery to the chiefs! What is the reason given for 


10t convening a) Indians in council? A most remarkable one 
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uly ! It ism these words: “The past has demonstrated their 
utter aversion to this mode, whilst it has been made equally 
clear, that another mode promises greater success. In regard 
to the first, the Indians have seen, in the past, that it has been 
by the results of councils that the extent of their country has 
been from time to time diminished. They all comprehend 
this.” Now, Sir, itis represented that the Indians are willing 
to exchange theix esuntry, and to remove. If'so, why not con- 
vene their in council, as it is by means of councils that the ex- 
tent of their country has been diminished? Would they have 
such an “utter aversion to this mode,” if they were really will- 
ing to adopt the measures to whieh such a mode leads? No, 


Sir. ‘They see it has heen by councils that their country has / 
been diminished, and they are opposed to councils because they | 


are opposed to any further diminution. 

Upon this subject we have the testimony of a gentleman resi- 
dent among the Cherokees, whom the member from Georgia 
(Mr. Lumpkin) represents as worthy of all confidence, and 
whose word surely he wall sot deny. I will read an extract 
of a letter from Mr. Worcester, published among the doeu- 
ments of the Senate: 


«There is one other subject on which | think it is due to justice to | 
ive my testimony, whatever itmay be werth. Whether the Chero- : 
fees are wise in desiring to remain here or not, | express no opiuion. | 

But it is certainty just, that it shoutd be known whether or not they 

do, as a body, wish toremain. It is not possible for 2 person fo dwell | 
among them witheut hearing much on the subjeet. I have heard | 
inuch, !t is said abroad, that the common people would gladly re- | 
move, but are deterred by the chiels, and @ few other influential men. | 
Itis not so. Tsay with the utmost assurance—itis not so. Nothing | 


is plainer than that it is the earnest wish of the whole body ef the 
people to remain where they are. They are not overawed by the 
chiefs. Individuals may be overawed by popular opinion, but not by 
the chiefs. On the other hand, if there were a chief in fayor of vemo- 


yal, he would be overawed by the people. He weald know that he | 
could not open his mouth in favor of such a proposition, but on pain | 
not only of the failure of his re-election, bat of popular odium and | 
scorn. The whole tide of national tecling sets, in one strang and un- ' 


broken current, against a rernoval to the West,” 


g 


® With this evidence before me, F mast be pardoned when ft . 
tell the honorable chairman, (Mr. Bell,) that I do not repose | 
confidence in the information with which he has been furnish- |] 
ed, and has presented to the house. It seenis to he assiined, 
without evidence, and agamst evidence, that the Indians are 
willing to remoye, but are restrained by some overpowering | 
cause. In 1827, the complaint of Georgia was, that the govern- | 
ment had uecglected its duty, and, instead of adopting a course | 
which would terminate in the removal of the Indians, had pur- | 
sucd a policy calenlated to render their residence permanent. | 
There was no complaint then against the chiefs. Tt was all) 
the fault of government. Well, sir, we have now a govern | 
ment co-operating with Georgia. ‘This ground of complaint is] 
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removed. Still the Indians refuse to go. Some new reason 
must be found for their refusal. Si, would it ot be better to 
inquire into the fact, than to be searching for the causes of that 
which is only assumed to exist? Is it mot natural and reasona- 
ble that they should be unwilling to abandon their homes? Are 
they not men? Are they not capable of attachments? Tave 
they no ties to bind them to the land of their birth—to the soil 
which eovers the ashes of their fathers? Is not their country 
dear to them? Sir, in their view, that earth wears a deeper 
verdure, and the heavens pour a more unclouded radiance, 
than in all the world besides. It 1s unnatural, itis unreasona- 
ble, to suppose that they are “anxious” to quit the seenes of 
their childhood, to seek a new hoine, far off, in the lands of the 
setting sun. : 

And, Sir, how are they to be removed? The only project I 
have seen 1s that contained in the “Report fiom the bureai 
of Fudian affairs” to the secretary of war, and by lnm transmit- 
ted to Congress. The proposition is, that they shall be remov- 
ed “by contraet”—and the recommendation of this plan is, that 
itcan be done much eheaper than in any other mode. By 
contract, Sir! What, are sixty thousand human beings—the 
sick, the aged, the sufirm, children and ifants—to be trans- 
poited hundreds of imles, over mountains, and iivers, and 
forests, by contract! by those who will engage to perform the 
service for the stiallest sn! Are you to hold out such’ m- 
duceinents to long and fatiguing marches—to seanty and eheap 
provisions > Walk you place these hapless, deceived and abused 
people at the nrercy of contractors, wliose only object 1s gain ? 
mm whose bosoms Tadian wrongs and Indian suffering will find 
but little sympathy? Sir, if diis is the mode in which the 
measure 18 to be executed, I will never yield my sanction to it, 
though the Tncdinus should be willing to remove. No, Sir! if 
they must go, let ther path be made smoot Ifthe treasury 
is to be opened, let it he opened wide enongh to relieve all their 
wants—to render their situation, bad at the best, as tolerable as 
the exigency will admit. 

Sir, the question before us, in all its aspects, 1s one of great 
and momentous maguitude. Tt heeomes us to pause and eon- 
sider well the step we are about to take. If it be at all doubt- 
ful, let us so deeide as shall preserve, and not impair, onr na- 
tional chaiacter If we err, let it be on the side of humanity. 
In the inangural address of the present clnef magistrate, ho 
assures the eountry—* It will be my sincere and constant de- 
sire to observe, towards the Indian tnbes within our limits, a 
yust and liberal poliey; and to give that humane and consider- 
ate attention to their rights and their wants winch are eon- 
sistent with the habits of our government, and the feelings of: 
our people.” Sir, are we abont to observe towards them “a 
just and liberal policy?” Arc we giving a “humane and con- 
siderate attention to their rights and their wants?” This 
pledge remains to be redeemed. If we now turn a deaf ear to’ 
the Cherokees, who have appealed to our justice, and claimed 
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our protection 3 if this bill shall pass, in its present shape, pro- 
viding no security for their nghts, their destiny will be irrevo- 
cably fixed. And how will our conduct toward them bear the 
scrutiny of an enlightened world ?—and the just judgment of 
impartial history? Sir, if’ we permit these feeble remnants of 
once powerful nations to be dmven from then homes, though 
it nay not reach the same celebnty which history has assigned 
to that transaction, in the close of the last century, which blotted 
Poland fiom the map of nations, yet will it stand upon the 
same page of injustice and oppression, and receive the same 
sentence from posterity. It wall stand, too, jn the annals of 
the world, by the side of those enornitics wlich our mother 
country has practised iu another hemmsphere; and though the 
poor Cherokee may find no Burke or Sheridan to tell the story 
of his giiets, and to hold up the picture of lus wrongs to the 
execration of mankind, it will go up to a higher tibial, where 
sophistry cannot delude, and where the humiblest Indian will 
be equal to his proudest oppressor. Sir, it was card by one 
often quoted upon tis floor, (Mr. Jefferson,) and in reference 
to a subject not dissimilar to the present, “J tremble for my 
country when [ remember that God ts just, and that Ins justice 
will not sleep forever.” And although the particular mode of 
retribution which wes in iis mind on that occasion may not 
now be anticipated, yet Jet us recollect “ that the Alamghty has 
neattribute which can take side with us” in a conflict between 
power and mght—between oppression and justice. : 

The honorable gentleman tron Georgia (Mr. Lumpkin) has 
anucipated a period, When it will be odious to be known as an 
adyocute of the Indian mghts. I know not what pretensions 
the gentlemen possesses to the power of augury—but, in my 
estimation, lie bas consulted the stars to very little purpose, if 
such be the lessons they read lim. Before that pericd shall 
arrive, you must burn all the records of the goverument—de- 
stroy the history of the country—perveit the moral sense of 
the conmmonity—make injustice and oppression virtues—and 
breach of uations) faith honoreble; and then, but net ull then, 
will the visions of the gentlenian assume the form of realines. 
Sir, if I eonld hope, as I surely cannet, that any feeble efforts 
of mine would outlive the bnef hour which gave them exist- 
ence,—if I could give perpetinty to any thing [ ean say or do,— 
there 1s no oceasion I shoukl covet more than that which I 
now possess. If] could lock forward, as I] certainly do not, to a 
long hfe of public service—to honors and distinctions,—I would 
forego all for the pewer te roll back the tide of desolation, 
which is about to overwhelm these hapless sons of the forest. 
If I cowl stand up between the weak, the friendless, the de- 
serted, and the strong arm of oppression, and snecessfhilly 
vindicate their rig)ts, and shield them in their honr of adversi- 
ty, I should lave achieved honor enough to satisfy even an 
exorbitant ambition; and I should Jeave it as a legacy to my 
children, more valuable than uncounted gold—more honorable 
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Sir, the crisis in the fate of these people has arrived. The 
responsibility is upon us—upon us as a House, and upon each 
of us as individuals, The Indians make therr last appeal here. 
All other sources of protection have failed. It remains with 
us to decide whether they return in joy and hope, or in sorrow 
and despair. Shall we listen to ther cry? If we do not, then 
is them sun about to set, it may be in blood and in tears. Then, 
indeed, will all human means have failed, and, deserted and 
abandoned by our government, which had soleninly sworn to 
protect them, they are commended, O God, to thy sovereign 
mercy. 


ExrraActs rrom A LETTER WRITTEN BY THE Rey, S. A. 
WorcesTER TO Mr. WiuiraM S. CoopEy, ONE OF THE CHER- 
OKEE DEPUTATION AT WASHINGTON, DATED Marcu 15, 
1830, ar New Ecuora, in THE CHEROKEE NATION. 


Whatever deficiencies there may be in my statements, I shall use 
my utmost endeavor that nothing colored—nothing which will not bear 
he strictest scrutiny—may find a place. 

It may not be amiss to state, briefly, what opportunities [ have en- 
oyed of forming a judgment respecting the state of the Cherokee peo- 
ate. It was four years last October since I catne to the nation, during 
which time I have made it my home, having resided two years at 
Brainerd, and the remainder of the time at this place. Though I have 
1ot spent very much of the time in travelling, yet I have visited al- 
nost every part of the nation, except a section onthe northeast. Two 
mnual sessions of the General Council have passed while I have been 
esiding at the seat of government, at which times a great number of 
he people of all classes, and froin all parts, are to be seen. 

The statistical information which has been published respecting this 
vation I hope you have on hand, or will receive fiom some other 
Ource; it goes far towaids giving a correct view of the state of the 
reople. I haveonly to say, that, yudeing fiom what I see around me, [ 
eheve that a similar enumeration, made the present year, would show, 
xy the comparison, a 1apid improvement since the census was taken. 

The printed constitution and laws of your nation, also, you doubtless 
1ave. They show your progiess in civil polity. As far as my knowl- 
sdge extends, they are executed with a good degree of efficiency, and 
heir execution meets with not the least hinderance from any thing like 
1 spirit of insubordination among the people. Oaths are constantly ad- 
ninistered in the courts of justice, and | beleye I have never heard 
of an instance of perjury. ‘ 
_It has been well obse1 ved by others, that the Progress of a people in 
‘ivilization is to be dete: mined by comparing the present with the past. 
[ ean only compare what I see with what Iam told has been. 

The present principal chief is about forty years of age. When he 
was a boy, his father procured him a good suit of clothes, in the fashion 
if the sons of civilized people; but he was so 1idiculed by his mates as 
i white boy, that he took off his new suit, and 1efused to wear it. The 
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editor of the Cherokee Pheenix is twenty-seven years old. He well 
remembers that he felt awkward and ashamed of his singularity, when 
he began to wear the dress of awhite boy. Vow, every boy 1s proud 
of a civihzed suit, and those feel awkward and ashamed of their singu- 
larity, who are destitute of it. At the last session of the General Coun- 
cil, I scarcely recollect having seen any membeis who were not 
clothed in the same manne: as the winte inhabitants of the neighbor- 
ing States; and thoze very few (1am informed that the precise num- 
ber was four) who were partially clothed in Indian style were, never- 
theless, very decently attired. The diess of civilized people is gene- 
ral throughout the nation. I have seen, I beheve, only one Cherokee 
woman, and she an aged woman, away from her home, who was not 
clothed in at least a decent long gown; at home, only one, a very aged 
woman, who appeared willing to be seen in original native dress; three 
or four, anly, who had at their own houscs dressed themselves in In- 
dian style, but hid themselves with shame at the approach of a stran- 
ger. Jam thus paiticulai, because particularity gives more accurate 
ideas than geneial statements. Among the eldcily men, there is yeta 
considerable portion, I dare not say whether a majouty or a minority, 
who retain the Indian dress in patt. The yonescr men almost aR 
dress hke the whites a1ound them, except that the gieatcr number 
wear 2 turban Instead of a hat, andin cold weather a blanket fr equently 
serves fora cloak. Cloaks, however, are becoming commya, There 
yet 1:emains 100m for impiovement in dress, but that 11 provement is: 
making with surprising iapidity. 

The arts of spinning and weaving, the Cherokee “vomen, generally, 
putin practice Most of their garments aie of there ov n. spinning and 
weaying, fiom cotton, the produce of their ow g fictds ; though con-~ 
siderable northern domestic, and much calico js worn, nor is silk un-~ 
common. Numbers of the men wear impor ted cloths, broadeloths, &c., 
and many wear mixed cotton and woo\, the manufacture of their 
wives; but the greater pait aie clothe*s principally in cotton. 

Except in the arts of spinnipg oad weaving, but little progress 
has beer made in manufachpes. 4 few Cherokees, however, are 
amechanies. P 

Agncutture ts the puincipal ~mploy ment and support of the people. 
{t is the dependence of almost every faunly, As to the wandering 
part of the peopic, who bve by the chase, if they are to be found in 
the nation, I ce:tainly have not found them, nat even heaid of them, 
except from the floor of Congiess, and other.distant sources of infor~ 
mation f do not kr aw of a single family who depend, in any conside~ 
rable degree, on came for a support. It is tue that deer and turkeys 
are flequen‘ly lailled, but not in sufficient numbers to form any depen~ 
dence as the means of subsistence. The land is cultivated with very 
different degrees of skal, 
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REPRESENTATIVE FROM CONNECTICUT 


DELIVERED IN THE HOUSE OF REPRESENTATIVES, SITTING 
.4S IN COMMITTEE OF THE WHOLE, ON THE BILL FOR THE 
[REMOVAL OF THE INDIANS, TUESDAY, MAY 18, 1830. 


Mr. Cuarruan: If the bill for which this has been substi- 
tuted, though nearly identical with it, had been accompanied 
by a report from the comunittee, confined to the statement of 
facts and principles counected with what are said to be the ob- 
jects of the bill itself, I should not have toubled the Honse 
with any remarks upon it. I would not have mingled in a de- 
bate which would then have been Jinuted to the expediency of 
adopting the legislative provisions proposed to be enacted. But 
as the committee have reported the bill “in conformity with 
the suggestions coutained m the repoit, and to effect the olyect 
recommended in the message of the Piesident;” as that report, 
and that message, contain sentiments with which I do nat ac- 
cord; as they advance pnnciples, whicli, in my Judgment, are 
not tenable—principles which, if I undeistand them correctly, 
deprive the Indian tribes, to whom: they are applied, of mghts 
well defined, Joug enjoyed, and secured and guarantied by the 
most solemn compacts, and the plighted faith of a nation, which 
hitherto has been, an] always, I trust, will he, jealous of its 
own honor, and which will not set the example of a Christian 
nation disregarding its own engagements hecatse they have 
been entered into with a weak, defenceless, unprotected people, 
Thave not been willing to give a silent vote upon the proposi- 
tion now before us. My own sense of duty, and the sentiments 
of a great portion of my constituents, who take a deep interest 
in this sulyect, demand of me, that I should express their opin- 
ions and mine, on atopic which is connected with the honor 
of our common country, and the welfare of a race once power- 
ful, but now weak, and looking to us with anxiety, but not 
without hope, for that protection which the faith of the gov- 
ernmeut is pledged to afford. 

Before I enter into the examination of what are called, in the 
report, “the pretensions of the Indians, and of the obstacles 
which are considered as being in the way of their indulgence 
by the government,” I sohcit the attention of the committee 
to the language of the executiveyiu his message at the opening 
of the session, and to the construction or commentary which 
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has been put upon it, in another place. I shall examine it with 
all the respect which is due to the chief’ magistrate of this 
nation, and to the elevated and honorable station which he oc- 
cupies ; hut, at the same time, and holding his advisers respon- 
sible for it, J shal) make this examination with all the freedom 
of a representative of the people, sworn to support the consti- 
tution of the United States. J noticed with much pleasure, in 
the inaugnral address of the present executive, the following 
expressive sentence :—* It will be niy sincere and constant de 


sire to observe towards the Indian tribes within our Hmits a | 


just and liberal policy ; and to give that humane and consider- 
ate attention to their rights, and their wants, which is consis- 
tent with the habits of our government and the feelings of our 
people.” How far this pledge has been observed, will be scen 
mi the progress of this discussion. 

In the message, Congress are informed, that the President 
has been ealled on by a portion of the southern tribes for pro- 
tection, In consequence of the extension, by the States of Geor- 
gia and Alabaia, of their Jaws over these tribes; that, im an- 
swer to this appheation, he stated to Wien, that their attempt 
ta establish an independent goyernment would not be caunte- 
naneed by the executive of the United States ; that it was too 
late to inquire whether it was just for the United States to in- 
elude these Tndtans and thetr territory within the bounds of 
new States, whose limits they could control; and that they 
should be distinetly informed, that, if they remained within the 
limits of the States, they inust be subjeet to their laws. The 
same opinions are advaneed, in tlie letter of the sceretary of 
the war deparnpent to the Cherokee delegation, dated April 
18, 1829, In which they are told, by order ef the President, that 
the State of Georgia has extended over their country her legis- 
lative enactinents, in virtue of her authority as a sovereign, in- 
dependent State, which she and every State cmbraced in the 
confederacy, from 1783 to the present time, when their inde- 
pendence was acknowledged and admitted, possessed the power 
to do, apart from any authority or opposing interference by 
the general government.—In these documents, then, we find 
the legislation of Georgia and Alabama over the Indian tbes, 
within their chartered Himits, sustained, as of right, and an ex- 
plicit avawal made, that the President will not interfere to pre- 
vent it. And wharis the construction prt upon this language ? 
Not merely, that the operation of the State laws is not to be 
opposed, because the guaranties contained in treaties with the 
Indians do not require it; not that, if they did require it, the 
existing laws are insufficient for that purpose; but “because,” 
as stated in the report of the Senate by the committee on In- 
dian affairs of that body, “in the opinion of the executive, con- 
stitutional objections exist, which it is not in the power of 
Congress to remave by any law which they could enact.” If 
this be the right interpretation of the views entertained by the 
executive, the doctrine is advanced, that treaties made with all 
the forms and solemuities known te the constitution, ratified 
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yy the President, with the consent of his constitutional advisers, 
ind thus made, so far as the executive branch of the govern- 
nent can make them, the supretne law‘of the land, and declared 
0 to be by the constitution, are not to be regarded and enfore- 
id, if, in the opmion of the President, such treaties contain pro- 
nsions inconsistent with what he considers the Jegitimate rights 
if the states; or, expressed m other words, if the exectitive 
leems a law of Congiess, or a treaty duly ratified, to be an en- 
sroachment upon state rights, or for any other reason an excess 
if delegated power, he is at liberty to refuse Ins aid in causing 
hem to be “faithfully executed.” Is this a sound mterpreta- 
ion of the duties whielt the constitution has devolved upon the 
Sresident? Is he made the judge of the extent of the powers 
if Congress, or the treaty-muking power, after that power has 
yeen exercised in the manner prescribed by the constitution ? 
fas he been constituted, in such cases, a judge to «determine 
vhether treaties are constitutionally binding® whether laws 
vltich have been enacted are void, for want of power to enact 
hem? If so, there seems to be no necessity for the clause in 
he constitution, which provides, that “ the judicial power shall 
xxtend to all cases in law and equity arising under the consti- 
ution, the laws of the Umited States, and treaties made, or 
which shall be made, under their authomty.” If so, there is no 
livision of the departinent of this government into executive 
ind judicial; the latter, for all practical purposes, is annihilated, 
ind the provision, that a bill which has been returned by the 
resident with objections, reconsidered, and then approved by 
wo thirds of both houses of Congress, shall become “a law,” 
ga dead letter. ‘The President, if he can lawfully refuse to ex- 
‘cute a Jaw, or enforce the provisions ofa tieaty, because he has 
‘onstitutional objections or scruples, constitutes himself the ex- 
‘cutive and judicial departments of this government. Such, in 
ny judgment, 1s not Ins prerogative ; and J believe it is the first 
ime in the history of ths nation, smee the adoption of the 
constitution, that opinions hke these have been advanced. 
Sure I am, that they were not the opinions of any of his prede- 
essors, or of those wise men who fiamed the constitution, or 
f the people of this country; and I have deemed it indispen- 
able to advert to them, lest it might be thought, from silence, 
bat they inet with universal approbation. The executive has 
10 constitutional right to say he will not execute a law, becanse 
1¢ considers it void for want of authonty to enact it. No such 
liscretion has been confided to him; I trust it never will be ; 
ind if Ins scruples are such as to deter him from enforcing it, 
et him resign the trust which has been confided to him. This 
s the only course he.can adopt, under such circumstances, 
[he legislative and judicial departments are powerless, and the 
yovernment is a rope of sand, :f such opinions are entertained 
ind acted on. Every law may depend for its execution upon 
he will of the executive; and, mm these days of strict construc- 
ion, it nay be feared that few legislative enactments will pass 
inhurt en this ordeal of presidential discretion 
\ 
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Having thus, very briefly, adverted to the opinions entertain- 
ed and avowed by the exccutive in regard to “pretensions” of 
tbe Indian tribes, on the supposition that the construction of the 
treaties nade with them, and the laws enacted to regulate the 
intercourse with them, is correct, 1 proeced to consider the 
great questions involved in this discussion. 

The report denies to the Indian tribes any ttile whatever to 
the lands which they occupy within the chartered limits of any 
state ; and asserts a right i the states, in whieh they are Joca- 
ted, to extend their legislative enactments over the Ladians, and, 
consequently, a power to annihilate their political existenee, as 
communities to be governed by their own laws, usages, and 
customs. Nor does the executive, in lis message, acknowledge 
any title to the lands, as subsisting in the tribes. 

Jn the letter from the war department, before referred to, the 
secretary says, “an interference to the extent of affording you 
protection, and the occupancy of your soil, is what is demanded 
of the justice of this country, and will not be withheld 3’ though 
he adds what would seem to make this interference of little, if 
any use; looking very mueh like “keeping the word of prom- | 
ise to the ear, and breaking it tothe hope.” — Itisin these words: | 
“yet, in doing this, the right of pernutting to you the enjoyment | 
of a separate government within the hinits of a state, and of 
denying the exercise of sovereignty to that state within her own 
limits, cannot be adinitted. It is not within the range of power, 
granted by the states to the general government, and therefore! 
not within its competency to be exercised. No remedy can be. 


3 


perceived but a removal beyond the Mississippi, where alone | 
can be assured to you protection and peace. ‘To coutinne; 
where you are, within the territorial liuits of an fide nehdentl 
state,cun promise you nothing but interruption and disquietude.” 
And the President, in his message, speaking in reference to the} 
same tribes, says, though their “ emigration should he volun- 
tary, yet it seems Visionary to suppose that clainis can be allow-| 
ed on tracts of country on which they have never dwelt nor, 
made improvements, merely because they have secn them from| 
the mountain, or passed them in the chase.” It will be observ-{ 
ed, that this language is spoken of the Cherokecs, who have} 
dwelt on and improved their iands, and seems, at least, to im-| 
ply that fhey have no title to the lands within their boundaries. 
But it is unneeessary to make further reference to the message, 
{ shall content myself with referring tothe report, and, so far as] 
Tam aisle to comprehend it, there is not only 10 acknowledg- 
ment of ary litle, in the Indian tribes, but the spirit of every 
part of it is utterly at war with any such acknowledgment. 1 
The committec say, (p. 4,) “ Ttis certain that possession, actual, 
or constractive, of the entire habitable portion of this continent, 
was taken by the nations of Europe, divided out, and held ori-| 
inally, by the right of discovery as between themselves, and by! 
He rights of discovery and conquest as against the aboriginal in-, 
habitants. ‘The pretensions of the Indians to be the owners of: 
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any portion of the soil, were wholly disregarded by the crown 
of England.” ; . 

Here the opinion is advanced, that the crown, by discovery 
and conquest, obtained either the possession, or right of posses- 
sion, of the whole of the soil then and now eceupied by Indian 
tribes, and admitted no right in these tribes to any portion of it. 
The title and the possession being thus in the crown, it permit- 
ted the Indians, in all of them, to be governed or otherwise dis- 
posed of by the colonial authorities, without any interference on 
its part, until within a short period before the revolution. And 
in all the acts, first of the colonies, and afterwards of the states, 
the fundamental principle that the Indians had no right, by 
virtue of their ancient possession, either of soil or sovereignty, 
has never been abandoned, either expressly, or by innplication. 

The principle was adopted (p. 8,) that the Indians had no per- 
manent interest in their hunting grounds; their right to hold 
their reserved lands can be supported on no other ground than 
the «rant or permission of the sovereignty or state in which 
such lands lic. This was in the crown betore the revolution, 
and in the states after that event, succeeding, as they did, to the 
sovereignty over all the lands within the limits of their respective 
charters. ‘The Indian boundaries were considered lemporary. 
The treaties made with them were but a mode of goverument, 
and a substitute for ordinary legislation, which were from tme 
to tine dispensed with, (p. 12.) Territory and jurisdiction, con- 
sidered in reference to a state or nation, are inseparable ; tbe 
one is a necessary incident to the other; and, as a state cannot 
exist without territory, the limits af that territary are, at the 
same tiie, the limits of its jurisdiction. The policy of Georgia 
(p.13,) has always been, to contract the Indian reservations, 
gradually, within sucli reasonable limits, that no part of the 
country should remain uncultivated. Her policy in this respect 
was apart of ber mghts; any thing which tends to defeat its 
operation, is a deprivation of right. It is understood that nei- 
ther Georgia, nor any other state, will attempt to appropriate the 
lands within the Indian reservations without their consent. 

Can it be doubted, after these quotations, that the report de- 
nies to the Indians the right both of sovereignty and soil? It 
would seem not: and, supposing this to be its meaning, and as 
expressive of the opinions of the committee, which we are called 
upon to adopt or reject, I proceed to an examination of the na- 
ture and extent of the Indian title to the lands within their 
boundaries. 

In my judgment, neither of the positions assumed by the com- 
mittee in their report is tenable. I think it capable of demon- 
stration, that the right of the Indian tribes to the lands which 
they occupy is paramount to, and exclusive of all others, whether 
nations, states, or individuals; it is a right to occupy, enjoy, pos- 
sess, and use, according to their own discretion, indefinitely and 
for every and, for all practical purposes, is absolute. The 
only restriction is that of alienation ut pleasure. This power 
of alienation is not, and cannot be claimed by these tribes; for 
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the right of discovery, in the first instance, and the voluntary | 
compact of the tribes afterwards, gave to the government of the = 


sion becomes vacant, by voluntary dereliction, or by the extine- | 
tion of the tribes. | 
_I think, also, it ean be shown, that these tribes are separate, | 
distinet communities, wholly independent of the states; not} 
subject to their legislation, and possessing the right of self-goy- | 
ernment—the right to he governed by their own laws, customs, | 
and usages; and under no restraiuts, except such as they have | 
imposed upon themselves, in their treaties with the United | 
States. 
The foundation of their title is occupancy. They have been 
ii possession, claiming the rights to the soil, from our first | 
knowledge of them. ‘'Phey were found here, when this eountry ; 
was discovered. They, and they only, have possessed it; and 
this occupaney has been from time immemorial. Writers on | 
jurisprudence agree in the proposition, “ that the original right ! 
to all kinds of property arese trom pre-oecupancy, and that, in a | 
state of nature, every one might possess himself of and retain | 
any vacant subject. ‘The first occupant had a right to grant, | 
cede, or transfer, the subjeet he bad possessed himself ef, to 4 
sueh persons, and upon such terms, as he thought proper; and j 
if, before such grant, cession, or transfer, the oceupant died, his | 
property descended to his children. The right of transmitting | 
property alwnys resided in the owner, and civil institutions) 
only prescribe the mode of earrying that right into effeet. Inj 
that period of society, when eountries were formed, and their | 
boundaries fixed, we tind that diflerent districts were appropri- | 
ated to the native owners, the tirst ceeupants, or, in case of va- | 
eant or derclict lands, to the first discoverers.” : 
What rights over the lands inhabited and possessed by the; 
Indian tribes did the governpient making the first discovery of | 
them acquire? Were they such as to annihilate ihe previous | 
existing title of the aborigines to theme Notatall. The dis-| 
covery conferred the right of niaking settlements, of forming es- | 
tablishments, whenever the prior rigbt of Gecupanecy was law) 
ully extinguished; connected with the right of pre-empuon, | 
and the ultimate right in fee, whenever the Indian tribes should | 
become extinct. The power to exclude other nations from oc- | 
cupying, or making purehases of the natives, was an incident to | 
the discovery, and was afterwards conferred by ihe Indians in | 
their treaties. ! Teele | 
It will be obvious that this view of the subject is correct, by | 
referring to the uniform course adopted by the crown of Eng.) 
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land, by the colonies, by the states after the revolution, and by 
the states and general government siuce that period, up to the 
present time ; confirmed by repeated adj udications of the Ingh- 
est judicial tnbunal of this nation. ’ ' ‘ 

The first attempt to dispose of a whole continent, without re- 
ference to the rights of the aboriginal inhabitants, was made in 
1493, the year after the discovery of Aincrica, by pope Alexan- 
der VI. who gave it to the crown of Spain, on the assumed 
principle that infidels weie unjust possessors of the lands on 
which their Creator had placed them. This grant was accepted, 
contrary to the advice of the eivilians and crown lawyers of 
Spam; and one of the bishops, in a tieatise dedicated to Charles 
the V., holds this stiong language: “The natives of Ameiica, 
having their own lawful kings and prices, and a1ight to make 
laws for the good government of their respective dominions, 
could not be expelled out of them, or deprived of what they pos- 
sess, without deing violence to the laws of God, as well as the 
laws of nations.” 

The English princes, though they did not aeqniesce in the 
right of the pope to nuke these grants, made out their commis- 
sions on the same principle, the disunction between injidcl and 
christian nations. Itis true, that grants were made, charters 
passed under the great seal, and the British crown asserted the 
right of conveying the soil, though in possession of the natives; 
or, as it has been sometimes said, of appropriating the lands oe- 
cupied by the Indians. But it was only the ultamate right of 
property, the reveisionary interest, which they claimed, and 
which they professed to have the power to convey. It was 
the right to extinguish the Indian title of oecupancy, and nothing 
more, which they cither possessed or claimed to possess. The 
Indians were always “udmitted by the crown to be the right- 
fil occupants of the soil, with a leyal, as well as just claim to 
retain possession of it, and to use it according to their own dis- 
cretion,” and of which they could not be dispassessed by legis- 
lation, but by conquest or cession only. 

I have said, that the Indian ttle, thus explained, was always 
and uniformly admitted by the crewn, the colonies, the stales, 
the old confaderation, and the government of the United States 
since the adoption of the constitrtion ; and that it has reeeived 
the sanction of the lighest judicial tribunal of this country. I 
will ask the attention of the comnuttee to the proof in support 
of this position. 

In 1750, the superintendent of Indian affairs informed the 
Indians assembled at Mobile, in the nume of the king, that no 
encroachments should be permitted on their lands; and that 
all treatics made with them would be faithfully kept on the 
part of the crown. 

In September, 1753, by order of the king, instructions were 
sent to the governor of the province of New York, ta appoint 
commissioners, who, in conjunction with cammissioners from 
other neighboring governments in alliance with them, should 
inake @ een bl majesty’s name, with the Six Nations. Jn 
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these insti uctions, 1t 1s stated, “that nothing may be wanting to 
convince the Tudians of the sincerity of our intentions, you will 
do well to examine mto the complamts they have made of being 
defiauded of thcir lands ; to take all proper and legal methods to 
redress their coniplaints, aud to gratify them hy reasonable pur- 
chases, or 1 such other matters as yon shall find most proper and 
agreeable to them for such lands as haye been unvarrentably 
taken from them, and for such other as they may have adesire to 
dispose of.” In June, 1754, puisuiant te these instruetions, com- 
missioners uiet at Albany, from the provinces of New Yok, New 
Hampshire, Massachusetts, Rhode Island, Connecticut, Maryland, 
Pennsylvania, and Virgima. Wendnek, in bebalf of the Six Na- 
tions, told the commnsstoners, “ that the goveinors of Virgima and 
Canada were both quarrelling about lands whieh belonged to 
them.” The counmissioners rephed to them, and said, “ We gladly 
understand that you gave yo countenance to the French, who 
went to the Ohio, and have entered on your lands. You did put 
this land under the king our father, and he is now takmg care to 
preserve it for you. Io this end, among others, he has directed 
us to sect you here ; for, although the land is under the king’s 
goverment, yet thie property or power of selling it to any of his 
majesty’s suJyeets, having authonty fiom lim, we always consid- 
ered as vested in you. We eve cid and still do acknowledge it 
to belong to you, although withim your father, the king of Great 
Britain’s dommion, and under his poteeton!” A treaty of alli- 
ance and detenee wus, at that time, made with the Six Nations. 

Tn allusion to this treaty, the govemor of Pennsylvania, in his 
address to the assembly of that state, says, “Fiom the pioceed- 
ings at the lute treaty of Albany, you will elemly perevave, that 
the lands on the aiver Olio do yet belong to the Indians of the 
Six Nations, and have long simce been put under the protection 
of the crown of England.” 

In Apnl, 1755, general Braddock sent instructions to tie supe - 
intendent of Iudian affairs of the hing, m which, aite: mentionmeg 
that the Iiye Nations, in 1701, had put their Jands also nndei the 
same protection, to be protected and defended by the said king, 
his heirs and successors, to the use of the tmbes and their succes- 
sors for ever, he adds, “You are in my name to assure the said 
nations, that I am eome by Ins ruayesty’s orde: to build sueli forts 
as shall protect and secure thie said lands to them, their beirs and 
successors for ever.” 

In the memoria) delivered by the Biitish minister to the French 
negotiator in 1755, (June,) he says, “ Whatever pretext nught be 
alleged by France, in considering these counties as the appurte- 
nances of Canada, its a certain unth, that they have belonged, 
and, as they have not been given up o1 made over to the English, 
belong sul to the same Indian nations. What the court of Great 
Britain maiutains, what it insists upon, is, that the Five Natious of 
the Troquois are, by origin or by right of conquest, the Jawful pro- 
prietors of the iver Ohio, and the terntory m question. : 

In May, 1755, sir Willian Johnston said to the Six Nations, 
® Agreeably to the mstructions I have 1eccived from the great 
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kin » your father, I will reinstate you in the possession of your 
Jande. And again, in February, 1756, “Phe king will protect 
your country, and the lands which your fathers eonguered, and 
are of right your territomes, agamst all violence.” ett Y 

In August, 1760, lord Amherst assured the Six Nations, “ that 
their lands should remain their absolute property.’ 4 

In 1762, the commanding offieer at fort Pitt prohibited, by 
proclamation, any of the subjects of the king from settling west 
of the Alleghany mountains, that country having, by the treaty at 
Easton, in 1758, been allowed to the Iudians for then bunting 
grounds. is, oH 

In 1763, a royal proclaniation was issued, restraining the gov- 
ernor of Virginia from making giants west of the Alleghany 
mountains, because that country, not having been ceded to or 
purchased by the erown, was reserved to the tnbes of Indians, 
who lived under the protection of the king, as their hunting ground. 

I will not detain the conmnittee by quoting from the procecd- 

ings at what was called the Congress of I* ort Stanwix, in 1768; 
from the opinions of the leamed in the profession in England, of 
Dr. Frankln, Patneck Henry, yndge Pendleton, and Mr. Mereer, 
on the operation and efieet of the grant from the Six Nations to 
Wilham Trent, and of the ratification of that grant by the crown, 
by the treaty at fort Stanwix. Jt may be remarked, however, 
that all these distinguished men agreed in opiimen, that the utle 
of the Indians was one which could not be disturbed without 
their consent; and some of them supposed their power to convey 
was absolute, both as to the manner and the grantees, as an inci- 
dent to ther nght of property in the soil. 
_ The treaties made between Great Britain and the Chickasaw 
and Choctaw Indians, at Mobile,in 1765, and the Upper and Low- 
er Creeks, at Pensacola, in May and November, 1765, all recog- 
nise the same nght in these tmbhes, which has lieretofore been 
stated: boundazies are established, and all the lands not embrae- 
ed within the limits which inelude what the Indians reserve to 
themselves, and which are declared, in these treaties, to belong to 
them, and in which they have full right and pioperty,are granted 
and confirmed to the crown. 

It inay safely be affirmed, that in no instance did the crown of 
England ever claun, in practice, a right by discovery, but only by 
purchase, to mterfere with the Indian title of oecupancy, as be- 
fore explained. It admitted, in the fullest extent, the necessity of 
extinguishing it, before the Indians could be deprived of their 
lands ; and, in all their acts, whether in the form of structions, 
proclarnations, laws, or treaties, acknowledged the title of the ab- 
origines, and claimed only the exclusive iight of purchase, and 
the ultimate 1eversionary right m fee. 

Such being the relative situation of the crown and the Indian 
tribes, as to the Jands oceupicd by them, let me now call the at- 
tention of the comnuttee to the acts and deelarations of the colo- 
mes anc states, particularly EEG and it will be seen that the 
same principles were adopted, the same rights conceded to the 
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Indians, and the same interest asserted to exst in the colonies 
and states, 

In June, 1779, the assembly of Virginia resolved, that the coin- 
monwealth had the exclusive might of pre-emption from the In- 
dians within the luaits of its own chartered terntory, and that such 1 
exclusive light of pre-emption would and onght to be maintamed | 
by the commonwealth to the utmost of its power. This is all the 
right which they asserted and claimed. 

In 1733, Ogletho pe, the founder of Georgia, made a treaty with 
the Lower Creeks, 1 which he o}tained cessions of lands from 
them, and in which it is declared, that, though the lands belong to 
them, (the Indians,) they wall permit the English to use and pos- 
Sess a part of them, and that the rest should remain to the Creeks 
for ever, 

Tn 1738, he made another treaty with the assembled estates of : 
all the Lower Creek nations, in which substantially the sanie pro- | 
visions were inserted. 

In 1783, another treaty was made with the Catawba, Cherokee, 
Choctaw, Clickasaw, and Creek nations, in which cessions of 
land weie made; and, in May, 1773, another treaty was made ! 
with the Cherekee and Creek nations, iy which boundaries were 
estabhshed, and cessions made by the Indians, 

In 1777, a treaty of peace was made between South Caolina 
and the Cherokees, to which Georgia was a party, in which the 
commissioners of both states and the Clicrokees exchanged ther 
respective fill powers, in which a cession is made by the Chero- 
kecs of all the Janda cast of the Unacaye mountain, to the state of 
South Carolina, as havmg been acquned and possessed hy that 
state by conquest; and, in the 8th article, it is deelared, that the 
hatehet shal! be forever binied, and there shall be a universal 
peace and friendsinp ic-established between South Carolna, in- 
eliding the Catawba, and Gcorgia on the one part, and the Cher- 
okee nation on the ciher; there shall be a gencial obbvion of in- 
junes ; the contracting parties shall use their utmost endeavors to 
maintain the peace and fnendshp now rc-cstabhshed ; and the 
Cherokees shall, at all times, apprehend and deliver to the com- 
manding officer at fort Rutledge, every person, whute or red, who, 
in their nation or settlements, shall, by any means, endeas or to in- 
stigate a war Jy the Cherokee nation, or hostihty or robbery by 
any of their pcople, against or upon any of the American states 
or subjects thereot, Can Georgia enter into a treaty with her own 
citizens 2 give peace to those who are not cnemies, but traitors ? 

In 1783, another neaty was made, between the state of Geor- 
gia and the Cherokce nation, by whieh peace was established, 
and a perinment boundary fixed, . ; 

It is unneecssary to go farther. The acts of Georgia furnish 
unequivocal evidence of her acquiescence in the doctrine, that the 
Indian tribes within her territorial lnnits, of right, might mamtain 
the unmolested occupation of their lands. I will now advert to 
the acts and declarations of the confederatcd states; and tt will be 
seen that they entirely coincided, on the subject of the Indian ttle, 
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vith the principles assumed and acted on by the crown and the 
-‘olonies. 

In January, 1776, Congress resolved, that no person shall be 
yermitted to trade with the Indians, without license from one or 
nore of the commissioners of each respective department. 

In September, 1783, a proclamation was issned by the United 
States in Congress assembled, prolnbiting al) persons from eta 
ny settlements on, or purchasing any lands inhabited or claimec 
ry the Indians without the linuts or jurisdiction of any particular 
tate; and declamng all such pmichases, without the express au- 
hority of Congress, void. 

In October, 1783, Congress resolved, that a convention be held 
vith the Indians in the northern and middle departments, for the 
nurposes of receiving them into the favor and protection of the 
Jnited States, and for estabhsinng boundary lines of property. 

In March, 1785, Congress resolved, that a commission he open- 
‘d for treating with the Cherokees and all other Indians south- 
yard of them; and,in June, 1786, Congress directed the com- 
nissioners, Who were to hold this treaty for the purpose of ob- 
aining from them a cession of Jands, to make such cession as 
sxxtensive and hberal as possble. 

In August, 1786, Congress passed an ordinance for the regula- 
ion of Indian affairs, the preamble of which states, that the safety 
ind tranquilhty of the frontiers of the Umted States depend, in 
iome measure, on maintainmg a good correspondence between 
heir citizens and the several nalions of Indians. This ordinance 
esulates the inte1course with the tribes. 

In November, 1785, the treaty of Hopewell was made. Its 
srovisions need not be referred to, 

xt will be seen, that all the acts of the Continental Congress 
were predicated on the assumed hasis, that the Indian tubes had 
i just and legal right to the oceupaney of ther lands, indefinitely, 
ind that the only subsistug right of the government to them, was 
what has been heretofore stated—the exclusive nght of purchase, 
ind the ultsmate, contugent mght in fee. 

But the proceedings of the government, after the adoption of 
he constitution, if valid, put au end to every question regarding 
he title of the Indians. In the treaty of Holston, made with the 
vherokees in 1791, the seventh articla provides, that the United 
States solemnly guaranty to the Cherokees all their lands not 
hereby ceded, Whien this treaty was transmitted to the Senate, 
t was referred to a comunttec, consisting of Mr. Hawkins of North 
varolina, Mr. Cahot of Massachusetts, und Mr. Sherman of Con- 
recticut, who reported, among other things, that they had exam- 
ned the treaty, and found it strictly conformahle to the instructions 
riven by the President of the United States, and that those instrue- 
ions were founded on the advice and consent of the Senate, and 
hat the Senate advise and consent to the ratification of the treaty. 
Various other treaties with the same, and with other tnhbes, con- 
ain a similar provision; and if these treaties have any binding 
aaa it is needless to inquire, what were the rights of the Indians 
before the’conclusion and ratification of these treaties, or what 
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were the rights of the government. ‘I'hese solemn compacts 
contain a promise of seeuty mm possession of thay lands, and 
give them a title, if they had not one before. Wow far it was 
competent for the United States to enter into these stipulations, [ 
shall not, in this stage of the discussion, nqune. That I shall 
consider, when I 1efer to them, as proving that the states are ex- 
eluded fron: making any Iegislative enactments to effeet them 

{ have now considered the nature and extent of the Indian title, 
as recognised by the crown, the eolonies, the states, the Conti- 
nental Congress, and the Umted States, since the adoption of the 
constitution. On the snbyect of this title, 1t only 1emams for me 
to show, as I promised to do, that the title, as thus acknowledged, 
has received the sanction of the judicial depaitment of this goy- 
ermmment, 

In Fletcher vs. Peek, (6 Cianeh, pp. 142, 3,) it is said, “ The 
majority of the court is of opmion that the nature of the Indian ti- 
tle, wluch is certainly to be respeeted by all courts, until it be le- 
gitimately extinguished, is not such as to be absolutely repngnant 
to seisin m fee on the part of the state.” Here isa ae Ae 1e€- 
ognition of « title, it 13 not absolutely repugnant to the idea that 
the state may be scised in fee ; beearse the state has the ultimate 
dominion, the nght expectant upon the deternmnation of the state 
in the Inchans: so long as the Inchans oceupy, the right of the 
state is dormant; it cannot be exeiciserl. It i» only in the event 
that the oeeupaney ceases, or the right to ocenpy becomes extinct, 
that the ultnate nght of the state can be enforced. Judge John- 
son, in the same case, (pp. 146, 7,) says the Indians have the ab- 
solute pioprietorship of thesoil. “The umfonn practice of ac- 
knowledging their right of soil, by purchasing fiom then, and 
restramnig all persons from encroaching upon thei territory, 
makes it unneeessary to insist Dpon their nght of soil.” 

But it was reserved to the court, at a kiter penod, to give this 
subject a great degree of attention, and to mvestigate, ascertain, 
and declare the natine and estent of the Indian title ‘This was 
done m 1823; and the ease of Johnson vs. M’Intosh (8 Wheat.) 
furnishes us with the result. In that ease, the chief justice, deliv- 
ering the opunon of the court, says, “The ouginal imbabitants 
were admitted to he the rightful occupants of the soi), with a Je- 
gal as well as just eluim to retain possession of it, and to use it 


accoiding to then own diseretion, While the different nations of 


Europe respected the vight of the natives as ocenpants, they as~ 
serted the ultimate dominion to be in themselves, and elaimed and 
exercised, as a consequence of this ultimate dominion, a power to 
giant the soil, winle yet in the poxsession of the natives. These 
grants have been nudeistood by. all to convey a title to the gran- 
tees, sulyect only to the Indian right of oreupaney, It has never 
been doubted that cither the United States, or the several states, 
had a clear ttle to all the lands within the boundary Jine desenib- 
ed in the treaty, subject only to the Indian right of ocenpancy, 
and that the evelusive power to extinguish that right was vested 
in that government, which night constitutionally excieise it.” 
“Jt has never been contended, that the Indian title amounted to 
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nothing. Their right of possession lias never been questioned. 
The clam of government extends to the complete ultimate 
title, charged with this right of possession, and to the exclusive 
power of acquiring that mght.” 1 

After these adjudications, confirmatory of all previous prac- 
tice, legislauon, and treaties, and giving to that praenee the 
solemn sanction of the united opinion of the bench of the 
supreme court, can it be doubted, that the ttle of the Indian 
tribes to the lands they oecupy is practically as complete, per- 
feet, and absolute, as that of any eitizen of this country to the 
farm on which he hyves, and which has descended to him, after 
having been 1 the occupation of father and son, from genera- 
tion to generation? Can the opinions and statements advanc- 
ed in the report be sustained ? “That the pretensions of the 
Indians to be owuers of any portion of the so] were wholly 
disregarded by the crown of England ;” “ that, where there was 
reservation of any part of the soil to the natives, they were left 
to be disposed of as the proprietors thought pioper ;” “that 
one of the erpedients of the colony was” merely “to appear to 
do nothing which coucerned the Indians, either in the appro- 
priation of their hunting grounds, or controllug their conduet 
without their consent; that this was the general principle of 
action; and that, in all the acts, first of the colonies, and after- 
wards by the states, the fundamental principle, that the In- 
dians had no rights by virtne of their aneient possession, either 
of soil or sovereignty, has never been abandoned, either ex- 
pressly or by iniplication ;” “ that the Indian boundaries, defin- 
ed by treatics, weie merely temporary; that the practice of 
buying Indian titles is but the substitute which linnanity and 
expediency have imposed, in place of the sword, in arriving at 
the actual enjoyment of property, claimed by the mght of dis- 
covery, and sanctioned hy the natural superiority allowed to 
the claims of civilized communities over those of savage tmbes;” 
“that the principle was adopted, that they had no permanent 
interest in their hunting grounds;” “that treaties were bnta 
mode of government, and a substitnte for ordinary legislation, 
which were fiom time to time dispensed with?’ “that the 
tribes were indulged in the ‘partial’ enjovment of their ancient 
usages ;” “that the essential point in the policy of Georgia 
was, that the Indian reservations should be gradually eontract- 
ed within sueh reasonable hmits, that no part of the country 
should continue uncultivated; that her policy, in this respect, 
was a part of her righés, and that any thing which tended to 
defeat its operation was a deprivation of right’? I will pursue 
these quotations no farther. They are negatived by history, 
by authenticated records, by univeisal usage, by legislative 
acts, and by judicial determinations. 

Having thus disposed of the question, what is the nature and 
extent of the title of Indians to the lands which they occupy ; 
and having shown, I hope, that it is one which, for all practical 
purposes, 1s absolute, and timited only by the right of the gene- 
ral government, of exclusive purchase, and of the reversionary 
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interest in fee; I proceed to inquire into and answer the ques- 
tion, Have the states, in which these tnbes reside, the power 
to catend their legislative enacttnents ever them, and thus to 
abolish, among these tnbes, the power of self-government, and 
the laws, usages and customs, by which their affairs, from time 
nnmemortal, lave been regulated? If ] do not very much mis- 
take, an examination of ths snbject will result im an entire 
convietion, that no such power has ever existed, nor tloes any 
such power now exist. 

The arlvocates of this power insist upon the 1ght claimed 
and possessed by the crown to exercise it while the United 
States were colomes; that, by the declaranon of Independence 
and the treaty of peace, this power, this right of sovereignty 
and legislation, was transfeired to the states, as sovereign, in- 
dependent communities; that it has never been surrendered by 
the states to the federal government, but is rather guarantied 
and seewed to them by the constitution under which that 
government is founded. 

I take the hberty to say, that, in my opinion, but one of these 
propositions can he sustained, and even that is by no means 
fee from doubt. 1 refer to that whieli assutues that the rights 
of sovereignty and legislation (whatever they were) beeame 
vested in the states indwidually, upow their becoming indepen- 
dent of the crown. To say the least, it might be contended 
with sone plansibility, that these rights became vested in the 
confederated uimon fist, and afterwards, in the government 
formed under the constitution, rather than in the txdtridual 
states. Uence the cautions remark of chief justice Marshall, 
(8 Wheaton, 585,) “It has never been doubted that either the 
United States, or the several states, had a elear title to all the 
lands within the boundary lines described in the treaty, suh- 
jeet only to the Indian nght of ocenpancy, and that the exch- 
sive power to catinguish that right was vested in that govern- 
ment, which might constitutionally exeicrse it.” Wence the eon- 
flicting cluims of the United States, and the mndividnal states, to 
unappropriated lands, which were finally adjusted by ccssions 
from the latter to the former. But I do not propose to agitate 
or diseuss that point. My attention will be direeted to the 
other propositions neeessary to be sustained by the advocates 
of the rights of the states. 

If the crown had a lawfil right to exercise jurisdiction over 
the Indian tmbes without their consent, it must have been de- 
rived either from discovery o1 conquest. 

As to the lutter, (the rghit by conguest,) it is very obvious that 
jt has no appheation to these tmbes. There are two reasons 
which would seem to be conelusive on the subjeet. One 1s, 
that no conquest was ever made of then; but if there ever was 
a right by eonqnest, it is very elear, that it was surrendered 
by the crown, in the treaties which were made with them. In 
these conipacts, the Indians were iegarded as possessing the 
power to make them; they were treated as Jawful and neces- 
sary parties to them; their claim to territory was acknowledg- 
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xd; boundaries were fixed; and pledges given that. no inter- 
‘uption, no mterference with their respective territorial jimits, 
as settled by these treaties, should be allowed. ‘To assert an 
inlimited night of sovereignty and legislation in the crown, by 
he force of conquest, 1s utterly inconsistent with the admitted 
aecessity that the Indian tribes should conclude treaties with 
he crown, with the c1cumstances under which they were 
nade, and with their exphcit provisions: hence the Supreme 
Court say, after speaking of the wais between the whites and 
he Indians, that the law which regulates, and ought to regu- 
ate in general, the relations between the conqueror and con- 
quered, was 1mapplicable to these Indian tribes. The resort to 
some new and different rule, better adapted to the actual state 
of things, was unavoidable. The one adopted was, as the In- 
jians receded, the lands which they thus left unoccupied were 
parcelled out and granted by the crown; aud as to those of 
which they retained possession, the Indians residing on them 
were to be considered as occupants, to be protected while in 
peace, but to be deemed incapable of transferring the absolute 
litle to others. 

As to the existence of this right, as emanating fiom discovery, 
it is contradicted by the best writers on internatioual law, by 
the opinions of the most distinguished lawyers and statesmen 
of Great Britain and this country, and has been repudiated by 
the Supreme Court of the United Stutes. 

The rights acquired by discovery, on the part of the nation 
making it, are, sunply, the exclusive mght to make purchases 
of the native titbes; to make settlements, and to occupy in 
pursuance of purchases when niade ; and an ultiinate right in 
fee, Whenever the ttle of the Indians shall become extinct: 
ind even these pau may be considered as peculiarly and 
solely confined to the relations subsisting between this country 
and the aboriginal ithabitants, and do not exist, and are not 
applicable to the case of any other conimunity of native tribes. 
—What is called the sovereign power of the nation discover- 
mg the country, consists in the particulars above mieutioned. 
This attribute of sovereiguty, the sole right of purchase, and the 
ultimate ownership in fee, grows out of the tact of discovery ; 
and, so far as it exists, it takes so much fiom the soveieiguty 
and independence of the Indian tribes. But the power to 
legislate, to extend its laws over the teiritory discovered, is 
confined to its subjects when they make purchases and settle- 
ments, and grows out of the obvious principle, that these sub- 
jects, purchasing, as they must, with the consent of their own 
sovereign, when they remove and occupy the lands purchased, 
carry with them the laws under which they previously lived, 
and in return for the protection which they receive, as con- 
hnuing subjects of their sovereign, become amenable and sub- 
ject to such legislative enactments as it may be deemed useful 
and expedient to make. The nght to purchase is derived from 
the crown; the right to ‘occupy from the purchase; and the 
subjection to pe teetelaton of the crown, from the union of 
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these rights, connected with their national character, and the 
protection which the nation is bound to afford them. This 
power to legislate is a branch of the same power which can 
lawfully make any mumeipal regulation, a power over ts o1on 
subjects, settled on territory purchased with its consent, and in 
regaid to whieh it had the exclusive right of purchase. 

Let me soheit the attention of the committee to the sup- 
port which these positions derive fiom judges, lawyers, and 
slatesinen. 

In 1757, lord Camden, and Mr. Yorke, the king’s attorney 
and solicitor general, offically advised the crown, that the 
grants to the East India Company were subject only to the 
king’s right of sovereignty over the settlements as Enghsh 
settlements, aud over the inhabitants as Mnghsh subjects, who 
carry with then the king’s laws wherever they form colomes, 
and receive his protcetion by virtue of his royal charters. 
Here the true principle of the mght to legislate 1s clearly stated. 
It is derived irom the fact, that the purchasers aie English 
purchasers; that the settlements conseqnent oo the purchase 
are Enghsh settlements, which form colomes, earry with them 
Enghsh laws, and receive protection by vntne of the patent 
from the exown ; and this part of the opimon seems to have 
met with the appiobation of the Supreme Court of the United 
States. 

Tn 1755, counsellor Dagge, sergeant Glyn, Dr. Franklin, 
and Patnek Uenry, gave written opinions im support of the 
saine principles. The lands conveyed hy the Indian tribes 
were taken by the grantees, and heh, subject only to the king’s 
sovereignty over the settlements to be established thereon, and 
over the inhabitants as Enghsh subjects. The transter of the 
sovereignty to the erown of England was made by the same 
instrument whereby the land was conveyed, and was effectual 
to pass it; and the ttle is under the protection of the laws of 
England. : 

But it is not necessary to refer to Enghsh lawyers, or to 
times as remote as those just mentioned. ‘The Supreme Court 
of the United States, whose decisions we oughit to regard as 
sound expositions of the law, have told us, in langnage not to 
be misunderstood, what nghts were acquired to this country 
by the ciscovery of it. 

In the case of Johnson xs. M’Intosh, the court say, the prin- 
ciple adopted hy the great nations of Europe, on the discovery 
of this continent, by which they should be mutually regulated, 
was, that discovery gave title to the government by whose sub- 
jeets or by whose authority it was made, against all alee 
European governments, which ntle might be consummated by 
possession. As a consequcnce, the nation acqurmg the dis- 
covery obtained the right of acquiring the soil from the natives, 
and estabhshing settlements upon it. j 

The rights of the original inhabitants to complete PIXSEPRD 
ty, as independent nauons, were necessarily diminished, a 
why ? Because they interfered with the fundameutal principle, 
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hat discovery gave exclusive title, ultimate dominion, subject to 
he Indian right of oceupaney, to those who made the discovery. 

The court say, the United States imaintaim, as all others have 
naintained, that diseovery gave an exclusive right to extinguish 
he Indian title of occupaney, either by purehase or by conquest, 
id gave also a right to such a degree of sovereignty as the eir- 
‘umstanees of the people would allow them to exere.se ; or, as it 
g called, a limited sovereignty over them. Tius sovereignty is 
iot called absolute—unlimited—but a kind or degree of sove- 
eignty limited and confined, and, when taken, as it should be, 
ecording to the subjeet matter, means nothing more than that it 
xisted so far, and to such an extent, as was necessary to preserve 
nviolate the exclusive right of purchase ; or, perhaps, as was said 
iy judge Johnson, (6 Craneh, p. 147,) the only limutation of the 
overcignty of the Indians was the right in the states of govern- 
ag every person within their limits, except themselves. It may 
urther be observed, that m no instance did the erown ever claim 
ne might to legislate for the Indian tubes, except with their con- 
ent, and for their protection against the encroachinents of the 
vhites. 

I have thns endeavored to show that the crown of England 
either possessed nor claimed the right, as derived from discoy- 
ry, conquest, or otherwise, to extend its laws over the Indian 
abes. They were considered as distinct nations or communities, 
overeign and independent, excepting that the right to alienate 
reir Jands at pleasure was denied to them; possessing and ac- 
lally exereismg the powers of government, though the medium 
f their own laws, usages, and eustoms. If this be so, then, by the 
eclaration of independence and the treaty of peace, Georgia ac- 
utred no sigit t6 logislate over them, for the crown did not pos- 
2ssit; and, as was well observed by the Supreme Court, “ Neither 
1¢ declaration of independenee, nor the treaty confirmmg it, could 
ive the United States more than that which they before possess- 
d, or to Which Great Britain was before entitled.” 

Should it, however, be adimitted, that the s:ew thus far taken 
f this subject is incorrect, that the crown, while the states were 
oloures, possessed and exercised the unlimited right of sovereign- 
rand legislation, and that the states succeeded to this mght after 
ic declaration of independence ; I will ask the committee to fol- 
yw nie 1 an exainmation of this subject, under the constitution, 
nd will endeavor to show, that, if the states had the power of 
‘gislation at any time, it was surrendered at the adoption of that 
onstitution, and that that mstrument eontains a virtual prohibi- 
on to the states to extend their legislative enactments over the 
ndian tribes within their himits. 

It should be premised, that the right to legislate over these 
ibes, if it exist, is in its nature indefinite and unlimited ; for, as it 
as its foundation in the sovereign power of the state, that sove- 
sign power extends to the enactment of all laws to effeet the In- 
ian tribes, whieh could lawfully be made to operate upon its 
rhite citizens. And this seems to be the doetrine assumed in 
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the report. The right to legmlate is spoken of as growing out of: 
the absolute sovereignty of the states wibin their terntorial hm- 
its, and can of couise have no limitation im respect to Indians, 
whieh 1t has not in regard to its white population, It must, there- 
tore, be admitted, that, if a state can legislate, so as 10 afleet the 
Indians at all, it can do so to the same extent, us over its own ert- 
izcns. 

This unlinnited power of legislanon cannot exist, without anni- 
hilatng the Indian file to then lands. J have heretofore attempt- 
ed to show whut was the nature and extent of that title; a night 
to use and occupy forever; not to he defeated by legislation, but 
by cession o1 conquest only ; and that tins ttle was not acquired 
by per:mussion, by treaty, by reser atrons ; but by the beainal night 
of occupancy. What becomes of the enjoyment of this nght, if a 
state ean lawiully du as Georgia, Mississippi, and Alabama have 
donec—pass laws, abolishing und declating null and void all laws, 
ordinances, orders, regulations, usages and eustonis of the Indian 
tribes within their hmits? Cannot these states alter the mode of 
deseent, the regulations of ul:enation, the nghts of possession, as 
known and praetised by the Tudiens ? Cannot they ampose taxes, 
and subjeet therr lands to the payment of them? Cannot they 
make legislative enactinents, the necessary and inevitable effect of 
which wall be to diuive the Indians from the occupation of ther 
temtory ? Did not the secretary of war foresce this consequence, 
Whein he stated to the Cherokee delegation, that, in consequence 
of the power of Georgia to extend her legislative enactinents over 
this nation, the only 1emnedy for the nation was a removal beyond 
the Missi-sippi, where alone eould be assured to it protection and 
peace ; that, wlule the tiibes continue within the tervitonal limits 
of an mdependent state, they could promice thensely es nothing 
but mtenuption and disquietude; that beyond the Mississippi 
there would be no eonthetug mterests ; there the Umted States 
could say to them, The soil shall be youis while the trees grow or 
the streams 111n ; but, situated where you now we, no such lan- 
guage can be held to you? What 33 the meanmg of all ths, 
Dut that, being sulyected to the legislation of Georgia, tle oceu- 
paney of ther tenatory would be distuibed; and that the conse- 
quence of their resibng within the linnts of a sovereign state 
would eventually be extermmaton? Let we read to the eom- 
mittee an eatiact from the speech of a distinguished senator fron 
Mississippi, lately deeeased, (Mr, Reid,) which I shall have oeca- 
sion to Use for another purpose heicatter, delivered im the Senate 
of the United States, in 1826: “Ue was entirely persuaded that 
so long as the tubes of Indians witlhn any state of the Union 
were exempted fiem the operations of state laws, they never 
would consent toiemove from the teimtory they ceenpy: until 
our legislution ean, in some form or other, he nought to act on 
these people, or those resident amoug them, they will uever con- 
sent to abandon ther lands. So soon as om laws can reach those 
abandoned citizens, who settle among them, and become as say- 
age as the Indians themselves, a poweitul motive for their con- 
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tinuance will be removed. It is a firststep in a system of remoy- 
al; it is the first step in any system tendimg to a change of resi- 
dence.” 

If one of the principles advanced in the report be correct, and 
the hidian title to their lands be what I lave stated 1t to be, if 
wholly exclndcs state legislation. The committee say, speaking 
of the law of the state of New York, “It was not understood as 
introducing any new principle. It recognised the gencral pninci- 
ple, that territory and jursdiction, cousidered in reference to 2 
state or nation, are inseparable; that one is a necessary incident 
to the other; aud that, us a state caunet exist without territory, 
the limits of that teiitory are, at the same time, the hmits of its 
jurisdicnon.” ere the fundamental principle is asserted, that 
soil and jurisdsction are inseparable from cach other; that the 
nght to the soil in a state, ex vt ¢ermini, uclides a right of sove- 
reignty or jurisdiction over it. Let au appheation be made of this 
doctrine to the Indian ttle. It has been shown, thut the utle to 
the tenitory which tacy ocetpy, 2s against the state of Georgia, 
is practically an absolufe title, aus by the United States it has been 
solemnly guarantied to them. If so, then the attmbute of sove- 
reignty, said to be necessarily incident to the right of soil, attaches 
to it; for it ean harilly be claimed, that what 1s a correct iule, as 
applied to civihzed nations, ought not to be apphed to the Indian 
tribes. Jt would scem, therefore, to be a necessary consequence, 
fiom the positions taken in the report, that the indians possess 
the nght of sovereiguty over their lands, if they are the owners of 
the lands; aud F have endeavored to show, in a former part of 
this discussion, thet they are the owncis ef the soul, for every prec- 
tical purpose of absolute ownership. 

Another ebjection to the mght of legislation, by the states, is 
derived froin its non user, (:f the expression may be atlowed,) by 
Georgia, at all times. Tt 13 now mme than fifty years since the 

eclaration of independence, wid inore thau forty since the adop- 
tion of the constitution 5 and, unnl within a litthe more than a 
year, no such rmght was ever claimed. Whence this silence ? 
Whence this acquiescence in the legislation of the federal govern- 
ment? Whence tie repeated and reiterated demands upon the 
government to extuiguish the Indian utle ? Does the doctrine so 
lately advanced, of siate sovereignty, comport with the language 
of the report, thet “it is understood Goorgia will not attempt to 
appropriate the lands within the Indian reservations without their 
consent ?” Does it not look to the operation of state laws as a 
sure and speedy mode of eatinguishing actual occupancy, if noz 
of title ? Has it not this for its object? For what other purpose 
can the state desire to legislate over them ? Not to draw revenue 
from them; not to subject them to the performance of eivil or 
military duties; not to make them citizens, und amalgamate them 
with their white population. The state can have no such ob- 
jects in view. Can any other motive be assigned, than indirectly 
to force them to remove, by bringing the action of legislation to 
bear uponthem? If such be the object, if the power existed, 
why was it Cane before claimed or exercised? Why was the 
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federal government to exunguish the title, to purchase the right 
of occupancy ? Can this long acquiescence, on the part of Geor- 
gia, m the exercise of self-government by the Cherokees, be ac- 
counted for in any other way than by a fall admission that the 
right so to exercise it belonged to that tribe ? 

If the power of legislation exists, how aie these Indians to be 
regarded ? us citizens, aliens, or demzens? Not as citizens, it 
would seem ; foi the law already passed neaily outlaws then. It 
does not, deed, declare them incompetent to sue as plannffs in 
the courts of Georgia, but it has all the practical consequences of 
outlawry ; for they ae deprived of the benefit of the only testimo- 
ny which would geneially exist, to sustain their legal nglits. Not 
only no Indian ean tesiify for another, where a wlnte man, not re- 
siding in the nation, is the adverse party, but no descendant of 
one, however remote, 18 a competent witness. The rights of per- 
sonal secunty, personal liberty and private property, :o far as it 
regards the Indians, aie, by this law, practically anntintated. Itis 
clear they wie not aliens, residmg within the junsdietion of’ the 
states ; for if so, whose subjects are they? They aie not den- 
zens ; f01 a state caunot niake theni such. They have not been 
made citizens by naturalization; for a state cannot make them 
such, in that manuei. [f, then, they are subject to the municipal 
regulations of the state, it is beeanse they are, and from the peri- 
od of the declaration of independence hase been, etfizens of the 
state. If citizeus, they may be prosecuted for all offenees for 
which the whites may be prosecuted—Ingamy, treason, &e. &c. 
If citizens, they are to be enwme)ated in the ceusug, and to form a 
part of the basis of representation, ofiared. Now, did the trameis 
of the constitution ever suppase, that, by exercising the power of 
taxation, tlie whote uf the Duden tribes within the lait. of the 
states, could be represented on the floor of Congress? Would 
Geoigia have a nght to send one of the cluefs, or head men of 
these tribes, as a repiesentative o1 senate: to the uational legisla- 
twe? The Old Congress did not think se, when it sas provided, 
in the treaty of Hopewels, that the Jndians should have the right 
to send a deputy of their choies, whenever they should think fit, 
to Congiess. They never were, at any titoe, ecounidered sulyects 
of Georgia; but if they are now, they always have been, since 
July 4, 1776; and a new basis of representation is to be niade af- , 
ter the year 1831, for the states within whose hbnuts Indien tibes 
reside, The law of Mississipp, ia valid one, has conipletely ef- 
fected this object; for, while it abolishes the laws and usages of 
the Indians, tt confers on them the rights of citizens, and subjects 
them to the operation of all the laws, statutes, and ordinances of 
the state ; and the 23d Congress will, perhaps, have one addition- 
al representative fiom Muassissipp), by force of this lewislatve en- 
actment. | 

The power to extend the mumeipal regulations of thie state of 
Georgia over the Indians, if it ever existed, 18 taken away by the 
constitution, and cannot now, consistently with the provisions of 
that institment, be exercised, ; 

I suppose that it wall be admutted, that the state, by adopting 
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he constitution, 1s bound in good faith, by its provisions, and can- 
rot claim to exereise any nghts wincli, by that mstrument, are 
conferred exclusively on the general goverment, or ponibited to 
he state. A denial of this prmeiple would, of couse, be a demal 
of any paramount authonty of the constitution, aud reduce the 
ryovermment to what it was under the articles of confederation. 

by the constitution, Congress have power to “regulate com- 
nerce with foreign itations, and among the several states, and 
mith the Indian tubes.” Whatever the eatent of this power may 
ye, sO far as it exists, and may he laswdtully exereised, it is exelu- 
ave. It must necessuity be so; for, if 1t exist both in the states 
ind in the federal guvermnent, it becomes nugatory in the hands 
¥f either. The regulatons of the state and of Congress might 
‘onfliet with each: other; and whicliis to yield? Neither, if the 
ower may be exercised by both. ‘Tins pomt has, however, been 
ettled by the Supreme Court. That tribunal has decided, that the 
ower given to Congress, under this clause of the constitution, is 
‘xelusive, and amounts to a ylolubition to the states to exer- 
Ise it. 

I shall not stop to comment upon the suggestion, that it is not 
aid Congress shal] have powei to regulaie conmeice with the 
ndian tiibes witin the states, for ihe expression is general: it is 
nade to extend to all Indian tnbes, and imist inelude those with- 
n, as well as those without, the territona! Limits of a state. But 
here were no Indians m the Unsted States who were not, at the 
ime of the adoption of the constitution, withm the terntonal 
imits of some state. Such has uniformly been the construction 
of this clause of the eonstiivtion, and it has received the sanction 
f the Supreme Cort. 

This powei, in my opinion, forbids all eontrol over the Indian 
ribes within the lnuits of Georgia, tnough the mecum of her 
aws. It was, | thak,so infented, nil inu-t of necessity be so. 

By the artieles of confederation, it is provided, that “the United 
States, in Congress assembled, shall have the sole and exclusive 
ight of regulating the nade,and managing all afturs with the In- 
hans, pot members of any of the states, provided that the lexislatrve 
ight of any state within its own limits be not infringe tor violated :” 
nd, in the ordmance of 1786, this legmlative mglit was expressly 
ilveited to and ieeoguised. When the constitution was framed, 
his proviso was purposely omitted. It does not appear m that 
nstrument; and itis to be recollected, that some of the distin- 
ished men, who signed the articles of confederation, also attixed 
hew signatines to the constitution, and were meiibers of that 
Jongress which enacted the flist intercomse law after its adop- 
ion, July 22d, 1790; continucd hy sets of March 1, 1793; May 
9, 1796; March 3, 1799; and made perpetual by act of Murch 30, 
802. In the fifth section of the act of 1790, a provision ts made, 
rvhich evinces most clearly that the Indians were not considered 
s within the jurisdtetion of any state ; for it provides for the pun- 
shment of ciuzens, or mhabitants of the United States, who coms 
ut crimes in the Indian territories, in the same manner as if the 
ffence had been committed within the junsdiction of the state 
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of which they were inhabitants or citizens. The same provision 
is to be found in the 4th section of the act of Mareb, 1703. And 
in the first act, salés to states are declared void, though they have 
the Paes vive right, unless at a public treaty hekl under the au- 
thority of the United States, 

It would seem, from these facts, no other inference could be 
drawn, than that the framers of tbe constitution supposed they 
had efleetnally exchided state lecislation over the Tneian tribes: 
else why omit in the constitution what was inserted in the arti- 
cles of coniederation toss than ten years preceding, end which 
must have been known, understeod, and well eonsidered, by the 
convention in 1787,—the reservation of the legistation of the states. 
And why, in the first law that was made, in exeentian of the pow- 
er given to Congress, was it necessary to provide tor the punish- 
ment of crimes, Conuitted on lands belonging to the Indians, de- 
elared to be out of the jurisdiction of the states, if they possessed 
jurisdiction ? Couuteniporancous exposition is generally a sade 
rule, both in the econsimiction of constitutional and statute law, 
and, if it be applied bere, establishes the principle, that the states 
had no power of legislation over the Indian mbes within their 
lnnits. 

But let it be exaanined jn anather point of view. ‘The proviso 
nefore referred te, i the articles of confederation, nay lave been 
inserted, Out of almundont cawion, 10 prevent any inierence, that 
the right of the statos to leviskee, on other subjects than the in- 
tercourse with and alisirs of the Indians, was abridged or taken 
away 5 dor it would have been absurd to have granted to Congress 
the sole and exclusive power of regulating the trade, and manag- 
ing ail afldirs with the bidians, not members of a state, and then 
to have added # provieo which would have eflectualiy prevented | 
them from the exereise of thet power. Inn this view, the treaty of | 
Hiolston, of 17285, is }inding under the clause of the coustitution, , 
which provides (iat all debis, contraets, and engagamncnis, cntercd | 
into‘ betore the edepien of this eonstitntiion, shall be as valid | 
against the United States, under this constitution, as wnder the | 
eonfederation, Put the power to regulate comumeree with the In- 
dian tribes not only was intended mul believed ta have excluded 
state jurisdiction over them, but sueh js the neeessary conse. | 
quenee of the grat of the power. It has been before stated to be 
exclusive, and, o7 conscience, it denies to the states the exercise | 
of jurisdietion jn the regulation of comraeree with the tribes. 
But a want of power to regulate commerce or intereom'se with | 
them, is a want of power to afflict them, in any manner, by legie- | 
Jative enactment. ‘Phe very cireumstanee, that intercourse may, | 
and must be had wick them in some form, is conelusive, that they | 
are considered and to be treated as a commiunity distinet from our! 
own ecitizeus. Now, how ean a state legislate over a body ot’, 
men, With whom they are prohibited from having any imtercourse, | 
except under regulations presenbed by Congress ? : There i8 TO 
subject; there is neither territory nor person, on which legislation | 
ean act. If Georgia ean of right pass a law which operates upon: 
the tribes, she. can enforee it; for it is idle to talk of the right to 
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extend its laws to them, if there is no constitutional power to 
sarry them into effect. A right to make and a right to enforce a 
law must co-exist in the same body. ‘Tlicy cannot be separated. 
Can alaw be executed in aterritory where an entry onit cannot 
9e niade without the assent of a power distinct froin that which 
»nacts the law? Let this question be answered, by a reference 
othe law of Georgia, appioved by the governor, December 
[9, 1820. 

The 6th section extends the civil and criminal laws of that 
state over the Cherokees, and subjects them to the legal process 
of its courts. The 7th section abolishes all their laws, ordi- 
lances, orders and regulations. Suppose the Cherokees refuse 
1 compliance with these statute provisions; how 1s the state to 
»nforce them? If process is issued, can the mimsterial officer go 
nto their territory to serve 1t? What says the intercourse law 
of March, 1802, sec. 3° “If any citizen of a state or territory, or 
ther person, shall go into any country which 1s allotted or se- 
sured by treaty to any of the Indiau tribes south of the river 
Jhio, withont a passport,” obtained in the manner specified int’ 
he act, “he shall forfeit a sum ot eaceeding fifty dollars, or be 
mprisoned not exceeding three months.” Would the process 
f the state of Georgia alone be a protection to an officer who 
should goa among the Cherokees to execute 1t? Would it save 
iim froin the penalties of this section of the intercourse law? 
Would it be “a good plea in bar,” to an action of debt to recover 
he penalty, or to an indictinent for the offence? Suppose the 
aws of Georgia to authorize the assessment of a tax upon the 
Sherokees; could the taa-gatherer go into their nation and take 
heir property, to satisfy it? Look at the fourth section of the 
et of IRND: “IF ane otizen, ungutharized by law, and with a 
iostile intention, shall be found on any Indian land, such offen- 
ler shall” be subject to a pecumary forfeiture, and imprison- 
nent, and, “where property is taken, suatt pay for it twice ms 
ust value.” Would the law of Georga save him from these 
yenalties and forfeitures? Would it be an available defence, in 
iuits brought to recover and enforce them? ‘The 12th section 
if the law of Georgia makes it murder to take the life of any 
ndian residing within the chartered limits of Georgia, for en- 
isting as an emigrant, &c. contrary to the laws and customs of 
he Cherokee nation. Should there be a violation of this section, 
ind its penalty exacted, which is death by hanging, what would 
ve the consequence? Turn again to the intercourse act, sec. 6: 
‘Yf any citizen or other person shal} go into any town, settle- 
nent, &c. belonging to any nation or tribe of Indians, and shall 
here commit murder, by killing any Indian, &c. he shall suffer 
leath.” Would the warrant of execution, issued under the law 
f Georgia, be a justification? Would this be an available “ plea 
n bar?” 

Is this intercourse Jaw one made in pursuance of the consti- 
ution? If it is, it is the supreme law of the land. Jet me then 
nquire, what is the meaning of the expression, “commerce 
with the Indian tribes?” The Supreme Court have given an 
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explanation of the plirase. They say, “ Commence undoubtedly 
1s trathe, but it is something more; it is trtercourse.” As used 
im the constituuon, “rt is a unit, every part of which is indica- 
ted by the term. Jt cannot stop at the exteior boundary line 
of each state, but may be mtroduced into the intenor. In the 
regulation of trade with the Indian tribes, the action of the law, 
espeeially when the constitution was made, was CInefly within a 
state. The powei of Congiess, then, whatever it may be, must 
he exeiemed within the tertorial yunsdiction of the several 
states.” Whatis this power? “it 15 the power to regulate, 
that is, to pieseribe the rule by which conmerce is to be gov- 
ernel. Ttts complete im itself, may be exercised to rts utmost 
extent, and acknowledges uo liimtatious other than aie preserib- 
edin the coustituuon. It as vested m Congiess, as absolutely 
as it would he in a single government, having iw its ecnstitution 
the sanie restrictions on the exercise of the power.as are found 
in the constitution of the Uinted States. Ast implies, in its na- 
ture, fui. power over the thing to be regulated, it excludes, ne- 
cessarily, the action of all otheis that would perform the same 
operation on the suine thing.” The power, ten, given to Con- 
gress, isto prescithe the rule by whieh u.tercourse with the In- 
dian tribes shall be governed, and excludes the action oftall 
others. Now, can a state legislate over a teiitory, or a people, 
where both these snbjects of Ieyislation are within the exelusive 
contiol of Congress, so far as the constitution and treaties have 
given this connol? What kind of Jeg slatioan is that, which is 
made to operite upon a community, with whom the law makers 
are not even pernntted to have any intercomse? It seems as 
though it were impossible sueecssfully to eontend, that tribes 
of Indians eould be brought inucer state laws, when they are 
without the 1eaeh even of ordmary commerce with the states. 

But auother view may be taken of this part of the subject. 
The right to reguiate jinercute with the Tuidlien uibes meludes 
a nglit to prohibit it altogethe:, or to place it under eertain mod- 
ifieations, as the intercourse law of 1302 does. Now, Congress 
have exer msed the power to prohibit eommeice or intercourse 
with foreign nations: they did this when the embargo and non- 
intercourse lhiws were passed. These laws lave been adjudg- 
ed valict by the highest judicial tibunal mn the county. Now, 
if, under the clause whieh gives to Congress the right to regu- 
late commeice with foreign nations, all mteieourse may be pro- 
hibited, surely the same thing miy be done, as st relates to the 
commerce with the Indian wibes | And a power to prohibit all 
intereourse is a power wiieli excludes state legislation; for a 
state Jaw cannot be executed where there 1s no lawful right to 
enter into the Indian territory to enforce it. 

But let us examme this clause a little further. It is very ob- 
vious, that the framers of the constitution supposed that the 
Indian tnbes were a community distinet fiom the ordinary cit- 
izens of a state. They provided for the regulation of commerce 
with foreign states, between the states, and with the Indian 
tribes, that 1s, with a people not foreigners, not members of 
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the Union, but distinct from them, called tribes. ‘They did nat 
profess to regulate intercourse between citizens of the same 
state. If, however, the states, hy virtue of their sovereignty, can 
legislate over the Indians) it is because they are members of 
their community, citizens, persons hying within their jurisdic- 
tion; and thus the power given to Congress to regniate tiade 
with them is anmlulated. ‘They are no longer tribes; they lose 
that distinctive character and appellation, when they are claimed 
to be members of the state; and thus this clause in the constitu- 
tion is a dead letter; it means nothing. 

One observation further ou this part of the subject. The con- 
sent given by the states, im the constitution, that Congress shall 
have the exclusive power of regulating the trade with the In- 
dians, is a virtual adinission, that they are not citizens or mhabait- - 
ants of the states. They are not only called tribes, but are 
treated asdistinct communities, not inco: porated with the states; 
not a part of their population. Can the United States regulate 
trade and inte:course with the citizens of a county or a town 
in any state? Can they make laws to govern a portion of the 
inhabitants of a state? They certainly cat do it, if the Indian 
tribes are citizens of the states wathiu wliose hmits they 1eside. 
It cannot, however, be seriously contended that the constitunon 
has vested i Congress any such power, as that which would of 
necessity result, if the Indians aie citizens of the states. 

By the constitution, “power” 1s given to the President, “by 
and with the advice alid consent of the Senate, to inake treaties.” 
This power is also ezclusive, and, whenever lawfully exercised, 
supersedes all state legislation inconsistent with it; for hy the 
same coustitution it 1s provided, “that all treaties made, or 
which sliall be made under the authority of the United States, 
shall be the supreme Jaw of the land, und the judges in every 
state shall be bound thereby, any thiug in the coustitution or 
laws of any state to the contiary notwithstanding,” 

In pursuance of the power thus given, what at least are called 
treaties, liave been inade with the southern Inchans. I shall 
endeavor to show that these treaties, or by whatever name 
they may be called, contain provisions wlich exclude all legis- 
lation over them by the states within whose chartered hmits 
they are located; and that these tieaties are “the supreme law 
of the land.” 

The treaties with the Cherokees are those to which I shall 
refer; for itis from them we have had inemoriats soliciting pro- 
tection from the legislation of Georgia; and those made with 
other tribes contain similar provisions. 

That these treaties :n terms, and in the fullest and most solemn 
manner, guaranty to them, forever, all their lands not ceded, is 
admitted. <Any legislation, either of the Umted States or the 
states, which would deprive them of their possessions, would, of 
course, be an infraction of these compacts. No such legisla- 
tion, {if the treaties are valid,) which would produce this effect, 
directly or indirectly, can be admitted. These propositions 
aeed no illustration nor argument to support them. ‘ 


\ 
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But not only is this species of legislation prohibited, but legis- 
lation in every form, and tor any purpose, by the states, is equally 
prohibited. 

The treaty of Holston, July 2, 1791, was the first one made 
with the Cherokees, after the adoption of the constitution; and 
the subsequent treaties are considered and declared to be addi- 
tional to, and forming a part of, this treaty. Let’ me now ask 
the attention of the committee to several clauses in this treaty. 

The Cherokees are placed under the protection of the United | 
States, aud of no other sovereign whatever: they stipulate not | 
to hold any treaty with any individual state. The United States | 
are vested with the scle and exclusive right of regulating their | 
trade; they may punish at their pleasure any citizen of the | 
United States who settles ou their lands; all persous are pro- | 
hibited from going upon their lauds withont a passport; they 
shall deliver up offenders guilty of certain speeified crimes 
against the citizens of the United States, to be punished accord- 
ing to the laws of the latter; and offenders against them shall 
be punished as though the crimes had been eonmitted within 
the territory and jurisdiction of the United States, And by the 
Sth artiele of the treaty af Hopewell, which in 1790 general 
Washington deelared was in tull foree, and the provisions of 
which he felt bound to earry into faithtul execution, the Indians 
are admitted to lave the power tu punish, ai their discretion, 
and in such manner as they please, those settlers upon their 
lands, who will not remove within six months after the ratifiea- 
tion of the treaty. 

In the face of these treaty provisions and reeognitions, can 
the stutes legislate over them? Can they exercise an authority | 
over them, even for prolection, when.that power is confided to — 
the United States? And what does protection imply? Merely 
security in the enjoynient of their lauds? ‘This term is general, 
and applies to all their then existing usages and custonis. Itis 
to be a protection against all who atteuyit to intermeddle with 
them. They have abjured the protection of all seyereignties 
but the United States. ‘To them is confided the right to regu- 
late trade. To them offenders are to be given up; by them 
offenders are to be punished. And the United States bind them- 
selves to observe all these stipulations. TLow is it possible that 
a state ean enaet a law whieh shall operate, ina territory guar- 
antied exclusively to the Indians, and overa community whose 
relations ure declared to exist only with the United States, and 
whose focal jurisdiction is admitted by these provisions to be 
exclusive of the federal government? And, now, in what light 
are these treaties to be considered with reference to the char- 
acter of one of the contracting parties? Do they, or do they not 
imply and admit, the Indian tribes to be independent of, and 
not subject to, the contro] of the states; and do they possess any 
binding force ? 

Let us attend to the language of generai Washington on thi 
subject. On the 22d of August, 1789, le came into the Senate 
chamber, and asked the advice of the Senate, among other 
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things, on these two points; “Shall a solemn guaranty” be given 
“by the United States to the Creeks of their remaiung territo- 
ry, and to maintain the same, if necessary, by a line of military 
posts?” “Tf all offers should fail to induce the Creeks to make 
the desired cession to Georgia, shall the commissioners make it 
an ultimatum?” To the first question, the Senate answered in 
the affirmative; to the second, in the negative. On the 17th 
September, 1789, general Wasliington sent a message to the 
Senate, in which he states, that “it is important that all treaties 
and compacts, formed by the United Sates with other nations, 
whether civilized or not, sllould be made with caution and ex- 
ecuted with fidelity.” After speaking of the practice of the 
United States with European nations, not to consider any treaty 
as conclusive uutil ratified, and suggesting that the same course 
would be advisable in relation to treaties made with the In- 
dians, he asks of the Senate their opinion and advice, whether 
certain Indian treaties were to be considered as perfected, and 
consequently as obligatory without being ratified; and 1f not, 
whether these treaties ought to be ratified? The Senate 
answer by adopting the following resolution: “Resolved, that 
the Senate do advise and consent that the President of the 
United States ratify the treaty.” Cat any language be more 
expressive of the opmion of the President and of the Senate, 
that these treaties were of the cliaracter contetnplated by the 
constitution, requiring ratification, as ade witha nauion having 
the power to enter mto thei, and therefore as independent, 
having the power of self-goveinment? And itis to be observ- 
ed, that the practice, in regard to these Indian treaties, has been 
uniformly the same from that time to the present. 

On the Ith of August, 1790, gencral Washington sent a nies- 
sage to the Senate, in which he asks the advice of tlie Senate, 
whether “ overtuies shall be made tothe Cherokees to arrange 
a new boundary, so as to embrace the settlements inade by the 
white people since the treaty of Ilopewell;?’ and whether the 
United States should “stipulate solemnly to guaranty the new 
boundary, which may be arranged?” The Senate gave their 
advice by answering both these questions in the aflirmative. 
It is to be observed also, that in this message geneial Wash- 
ington explicitly states, that he shall consider himself bound to 
exert the powers intrusted to him by the constitution, in order 
to carry into faithful cxccution the treaty of Hopewell. 

Let me now trn the attention of the comunittee to the opin- 
ions entertained by the distiuguished men who negotiated the 
treaty of Ghent, speaking in the name of the government, and 
whose attention was particularly called to the subject by the 
British negotiators; and Ict it be remembered, that some of 
them, at least, were advocates of the rights of the states, aud 
of what hasbeen called, in modern times, a strict collstruction 
of the powers of the general government. These opinions une- 
quivocally support the Indian tribes in their right to be governed 
by their own laws and usages. In their note to the British 
Se ea dated September 9th, 1814, they use the fol- 
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lowing language : “A celebrated writer on the laws of nations, 
to whose authority British jurists have taken particular satisfac- 
hon i appealing, atter stating in the most explicit mauner the 
legitimacy of colonial settlements in America, to the exclusion 
of all rights of uncivilized Indians, has taken occasion to praise 
the first settlers of New England, and the founder of Peunsyl- 
Vania, in having purehased of the Indians the lauds they resolv- 
ed to cultivate, notwithstanding their being turnished with a 
charter from their sovereign. It is this example which the 
United States, since they became, by their independence, the 
sovercivus of the territory, have adopted and organized into a 
political system. Under that system, the Indians residing within 
the United States are so far independent, that they live under 
their own customs, aid not under the laws of the United States ; 
that their rights to the lauds where they iuberit or hnut, are 
secured to them by boundaries defined in amicable treaties be- 
tween the United States aud theniselves; and that whenever 
these boundaries are variedl, it is also by amicable and voluntary 
treaties. They are so far dependent as not to have the right to 
dispose of their lauds to any private persons, nor to any power 
other thay the United States, and to be under their protection 
alone, aud not under that of any other power. Whether called | 
subjects, or by whatever name designated, such is the relation , 
between them and the United States. These principles have | 
been uniformly recognised by the Iidians thernselves, in al} the | 
treaties between thei and the United States.” 
I now invite the attention of the eonmittee to the Cherokee | 
treaty of July 8th, 1817, which was negotiated by the present | 
chief magistrate of this nation, as one of the commissioners. | 
And it is worthy of particular notice, that it was under the faith | 
of this treaty, and one of the objects for which it was made, to 
enable the Cherokees to establish a government of their own, | 
and adopt laws more in unison with republican principles than | 


their former usages, and which Jaws and government the state | 


i 

of Georgia claims a right to abolish. | 
The preamble recites, that the upper Cherokee towns are de- | 
sirons of contracting their society within narrow hinits, that | 
they may begin the establishment of fixed laws and a regular | 
government; aud for this purpose request a divisional ine to be | 
established between them and the lower towns 5 and, to carry, 
into effeet the before recited promises with good faith, the Cher- | 
okees make 2 cession of part of their lands to the United States. 4 
It is very obvious, that the only object of this treaty, and the ‘ces: | 
sion made under it, was to enable the Cherokees who remained | 
east of the Mississippi to institute a government and enact laws | 
suited to their then condition. This object was well understood | 
by the cominissioners who negotiated, and by the President and | 
Senate who ratified this treaty. As an inducement to heel 
this ob, ect, to them so desirable, they made large grants of their | 
territory. They proceeded to establish their governinent and” 
ngage in the pursuits of agriculture and civilized): 


laws, to “eng J : 
life,’ upon ile faith of this treaty; and, eleven years afterwards 
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they are informed by the President, who negotiated the treaty, 
and speaking 1n behalf of the government which ratified it, that 
they cannot be protected in the Sea of that government 
and those laws, but that the state of Georgia may lawfully abro- 
gate both. Was this the view taken of their rights by the com- 
missioners, and by the President and Senate, in 1817? Was it 
not conceded hy them all, that the Cherokees bad the mglit to in- 
stitute a form of government and make laws for themselves, and 
that they should not be molested, but protected in the exercise of 
that right ? 

In July, 1787, Congress passed an ordinance for the govern- 
ment of the territory north-west of the 11ver Ohio, the fouitl arti- 
cle of which provides, that the “utmost good faith slall always 
be observed towards the Indians; their lands and property shall 
never be tuken from them without their consent; and in their 
property, rights aud liberty, they never shall be invaded or dis- 
turbed, unless in just and lawful wars authorized hy' Congress ; 
but laws founded im justice and humanity shall, from time to 
time, be made for preventing wrougs bemg done to them, and for 
preserving peace and firendship with them.” 

In the cession by Georgia, nm 1802, it is provided, that when 
the territory ceded hy her shall be formed into a state, 1t shall be 
admitted as such ito the Umon, on the conditions and with the 
restrictions contained in the foregoing ordiance, except the arti- 
cle which forbids slavery. 

In 1817, Congiess authorized the mbhabitants of the western 
part of the territory of Mississippi to form a state government, 
preparatory to her admission into the Union, with a proviso, that 
the constitution and goveinment by them formed should not be 
Aa to the before mentioned o:dinance, and the provisions 
of the deed of cession hy Georgia. 

In the same year, Mississippi, having formed a constitution and 
state government, declared by Congress to be in conformity to 
the principles of the furegomg ordimance, was admitted into the 
Union. 

In 1819, Alabama was admitted on the same principles. 

from these acts, two very obvious inferences are to be drawn. 
The one As, that, in 1802, Georgia considered the ordinance of 
1787, which secured the property, the rights, and the hberty of 
the Indians, as not only just and proper, but as one which the 
Continental Congress might lawfully make, The other is, that 
the states of Alabama and Mississippi are precluded hy the aets 
authorizing them to form a government, and admitting them into 
the Union, from enacting laws which shall infnnge upon the 
rights of the Indians, 

Tn the Senate of the Umited States, in 1826, in the discnssion of 
a bill making an appropriation for the repair of a post-road in the 
state of Mississippi, in answer to an objection, that the state 
Ought to construct and repair its own roads, Mr. King of Alaba- 


ima said, “The road runs through the Indian country, over which 
the state of Mississippi had no control.” 
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__ Mr. Johnson of Kentucky said, this “ was a road opened by the 
United States, accerding to a treaty stipulation with the United 
States.” 
Mr. Ellis of Mississippi said, “the road did not pass through | 
one seventh part of that state, and it was impossible for the state 
government of Mississippi to have any authority over those lands, | 
Hil the title to then was extinguished.” 
Mr. Eaton of 'Tennessce, the present secretary of war, said a _ 
treaty had been entered into between the United States and the 
Choctaw Indians. The question of state rights hed not then 
arisen, and the government of this country was in the hands of 
Mr. Jefferson. Under such an adininistration, no attempt would 
have been made to enter into a treaty with a distinct sovereignty, 
that went to invade the principles of the constitution. “ Ever 
since this government jad existed,” Mr. Faton said, “they had 
proceeded on the principle that the Indians are a distinct sove- 
reignty 5 it was an anomaly that one sovereignty should exist - 
within the orbit of another; but they always had proceeded on 
this principle, and if they had any right to interfere with them, 
why did they proceed with them in the character of sovereign- 
tes?” My, Maton contended that, “in the provisions of this trea- _ 
ty, there was no cession of property on the part of these Indians ; 
there was not even a cession of sovereignty. They, im their sove- 
reign capacity as Indiaus, yielded their consent to the United — 
States to open a road. The United States could not give the | 
state of Mississippi any sovercignty over it.” 
Mr. Berrien of Georgia, vow uttorney-general of the United 
States, said, * the moderate reflection he had been able to bestow | 
upon this subject had reconciled his mind to the admission of the | 
principle, that the eflect of this treaty was certainly of limited ex- | 
tent. This treaty was concluded beivre the admission of the state — 
of Mississippi into the Union, and the parties to that treaty, being — 
considered us distinct sovercigntics, might bave imposed on the 
United States certain obligations ; irom wlich obligations they 
could not disengage themselves hy any new compacts, entered 
into with the people of Mississippi, on their admission into ihe 
Union.” ; : i 
Mr. White, at present a senator from Tennessee, and chairman 
af the committee on Indian affairs, ia a written opmion given im 
1824, says, “these people (the Cherokees) are now to be viewed 
us amon possessing all the powers of other independent na- 
tions, Which are not expressly, or by necessary implication, sur- : 
rendered up by this treaty, (the treaty of Holston.) I have be- | 
lieved, and still do, that under the treaties the Cherokees must be 
considered a nation possessing like powers with other nanons, ex- 
cept so far as they have surrendered their independence to the 
United States.” ey ; ind. | 
Are these treaties, thus explained, binding 2? If they recognise | 
and declare the Indian tribes, with which they are made, so far in- | 
dependent as to possess the right of governing, themselves, by | 
their own municipal regulations, as uot to be subject to the legis- 
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ation of the states, and to have the sole right of occupancy for- 
sver to the lands described m the boundaries specified, are the 
reaties the supreme law of the land ? Had the government of the 
Jnited States the power to enter into and to ratify them ? 

It would seem to be somewhat novel, that a necessity ig sup- 
rosed to exist to prove that the treaties made with the Indian 
ribes are valid; but this necessity is imposed, from the repeated 
leclarations, made hypothetically indeed, upon the supposition 
hat they conflict with the supposed and asserted rights of state 
avereignty ; that they were not lawfully entered into; that no 
yower 1s given by the constitution to make these treatics; and, 
herefore, that they are void. Let me ask the attention of the 
sommittee to the proofs that they aie compacts, which, if not ful- 
illed by us, will subject us to the imputation of violating our na- 
ional faith ; that they were, what they profess to be, made with 
ull authonty, and a1e now the supreme law. 

These treaties have received the sanction of every department 
of the governinent, and by each been considered as binding on 
he contracting parties. 

By the Frecutive. This 3s neccssanly implied m making and 
Liens them. For 1t 18 not to be presumed that the President 
vould make, and that the Senate would advise and consent to, a 
reaty wluch they did not believe was binding ou either of the 
yarties to it, But we are not left to mere deductions or inferences 
rom the exercise of the treaty-making power. The records of 
yur governinent furnish us with ample evidence of the opinions 
mntertained of their validity by all the illustrious men, who have 
successively held the high office of President of the United 
siates. 

General Washington, 11 a commupication to the Senate, in 
[790, says, “The treaties which have been entered into with ‘the 
other tribes in that quarter, must be faithfully performed on our 
yarts : I shall conceive myself bound to exert the powers intrust- 
2d to me by the constitution, in order to carry into faithful exe- 
tution the treaty of Hopewell, The letters of the chiefs to the 
Greeks are also laid before yon, to evince that the requisite steps 
rave been taken to produce a full compliance with the treaty 
nade with that nation on the 7th of August, 1790. The Senate 
idvised and consented that the President should cause the treaty 
soneluded at Hopewell to be carried into execution according to the 
erms thereof. It is of some importance that the ehiefs should be 
well satisfied of the entire good faith and liberality of the United 
States.” 

Similar opinions were expressed by all the persons holding the 
office of President. I will detain the committee by referring to 
hose of Mr. Jefferson only. 

“The government is determined to exert all its energy for the 
yatronage and protection of the nghts of the Indians. Until the 
‘ede their lands by treaty, or other transaction equivalent acid 
reaty, no act of a state can give a right to such lands.” 

ie Ber of these treaties has been fully recognised by the 
egislative iets of the government. It has paseed, from 
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time to time, laws regulating the intercourse with them; laws 
making appl opriations of large suns of money to carry these trea- 
ties into effect; and the bill now under consideration proceeds 
upon the admitted prinerple, that the Indian tribes have, by trea- 
hes, rights to lands wluch aie to je extinguished, unprovements 
which are to be purchased and paid for; and appropriates money 
for these objects. ; 

The judicial departnent, in the cases before referred to, has 
made a full recognition of the validity of these treaties, It speaks 
of them as subsisting , as containing provisions bindmg on the 
parties to them, and which, ike all other sumilar compacts with 
independent powers, ure to be faithfully observed. 

I have, for another puipose, adverted to the opinions advanced 
by distnguished senators unt 1epresentatives im Congiess, from 
the states within whose charicred himts the Indians reside, all 
sustaining tlie doctrine that these treaties ae the supreme law of 
the land. I sohieit the committee to examine them, im connexion 
with the tome of argument which Tam now discussing. 

As these ticanes were mnade tinder the authority of the United 
States, they aie, of course, valid. The eommittce will notice the 
marked distinction, which ys made in the constitution, between 
treaties and laws. Tieaties made, or which shall be made, under 
the authority of the Umted States, and Jaws which shall be made 
in pursuance of the constitunon, shall be the supreme law of the 
land. To make a veaty binding, it 1s necessary that it slhoull be 
made by the authonty of the Umted States, and this 1s all which 
is necessary. This atithority is delegated to the President and 
Senate, and, when exercised by them, the states have amced that 
itis duly made Whereas, as to a law, it must be miade m pur- 
suance of the constitution: and of this, the judicial department is 
constituted the judge. Now, ihese treaties lave been made by 
the President, and ratified by two thirds of the Senate. ‘They 
have, therefore, becn made under the authority of the United 
States ; and thus the states, hy beconmug parties to the constitu- 
tion, have declared them to be the supreme Jaw of the land. Is 
it in the power of any state to deelire, that, i making these trea- 
ties, the Imurts prescribed by the constitution were passed? that 
there was an exer ise of powe: not delegated ? | 

It is, 1m most cases, a sate rule by which to asceitain the cor 
rectness of an assumed pnneiple, by following it out in its conse- 
quences. What would they be, in the case we are now consid.|\ 
ering, if these treaties are unvalid ? If they are void as to the}| 
United States, or as to any of the states, they aie so as to the In- 
dians. If they cannot he carried into effect, in good faith, because}, 
they infringe upon the nights of the states, they are inopcrative 7 
for all purposes. ‘The Tndian tiibes may say with great propriety 
to this government, If you have not the power to fulfil the stipu- 
lations contained m the treaties made with us, we are unilerans 
obligation, on our part, to comply with them. itt Yon shee : 
your powels, the treaties are at an end. And wpa y ou ear | 
the result? Why, every cession of land made by etceaane Seen . 
is avoid grant. The boundaries which now circumscribe them} | 
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are no longer fixed and permanent. Every thing conceded by 
them in these treaties is sct afloat. Are the states more especial- 
ly benefited by them prepared fer this result? Are they willing 
to acknowledge the principle, that no permanent 1ights were ac- 
quired for them by the ratification of these treaties ? 

Tf the Indian tribes possess the rights of soil and sovereignty to 
the extent,to which [ have attenipted to show they do possess them ; 
tf the treaties and laws entered into and enacted by the United 
States in relation to these tnbes aie valid—the power to pass this 
law does not exist, and its inexpediency 1s obvious. It takes 
away from those tribes, or impais, the nights which belong to 
them. Jt substitutes a legislate enactment, requirmg only a ma- 
jonty of both houses of Congress fur a treaty, which requires the 
asseut of two thirds of the Senate. 

If my physical strength were competent to the task, I would 
submit to the comuuittee some considerations evuicing the impoh- 
xy of the passage of this bill, mowing out of the enormous ex- 
gense which will attend ts exceution, and the utter annilulation 
which it will cause, of the tibes who may remove to their con- 
emplatcd residence west of the M:ssissippi. But I lave already 
axhausted my stength in the discussion of the other interesting 
juestions connected with the bill. FE shall leave these topics to 
ny fricads who may follow me in this debate. 

I would not, if I had the power, excite auy imprope: sympathy 
n favor of these remnants of a once powerful race. I will not 
ask the commnttee to consider the manner, in which the white 
man was received by them, when he fist set hss foot upon the 
shores of the western world ; to the cessions of funds which, from 
time to time, they have made to the colonies and to this nation; 
to their present condition as improved in ervilizaton, in morals, 
and religion ; to then attachment to their present homes, the lands 
which they occupy, the graves of their fathers. No, sir; our ob- 
ligations to sustain and protect them where they now are, are de- 
rived from sources, which need not the aid of sympathy to give 
them efficacy. 

My friend fiom New Yoik (Mr. Storrs) pointed out the view 
whieh would hereafter be taken of our decision on this bill, should 
it becomea law. He teok us froi.1 this hall, and arraigned us be- 
fore the tnbunal of ou; own countrymen, who would pronounce 
the sentence of condemnation ; before the tribunal of assembled 
nations, who would pass a Jike sentence; before the tribunal of 
posterity, where would be opened the volume of Instory, in which 
would be found written, in letters of fie—This republic violated 
its solemn treaty obligations with the Indian tribes, because it had 
the power, and was actuated by motives of interest, to do it. Sin, 
our future lustorian will not have the power of the recording an- 
gel, as he wnites this sentence, and drops upon it a tear, to blot it 
out. It will remain there as Jong as time endures. It is the ul- 
eer of infamy: no balsam ean heal it. It is the wreck of a ruin- 
ed reputation : no artist can rebuild it. I might pursue the train 
of thought suggested by my fnend from New York. I might as- 
semble this nation betore the most august tnbunal ever to be 
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erected—the tribunal of the last day. Divine inspiration hath” 


wnitten for our admonition, and I pray that it may uot be repeat- 
ed in the retributions of the final judgment, Cursed be he that pos- 
sesseth himself of the field of the fatherless, and of him that hath no 


helper, and the congregated uuiveise pronounce the sentence 
just. 


Extract rrom a Lutter writtrn ny tur Ruy S A Wonces- 
TFR, Missionary amone TUE Cuxrokies, patep Marcu 15, 


1830. 


As to education, the number who can read and write English 1s 
eonsiderable, though it bears but a moderate proportion to the whole 
population Amone such, the degree of iniprovement and intelh- 
gence is yarious ‘The Cherokee language, as far as | ean judge, is 
read and written by a large majority of those between cluldhood and 
middle age. Only a few who are inuch beyond middle age have 
learned 

In regard to the progress of religion, I cannot, I suppose, do better 
than to state, as neaily as J am able, the number of members in the 
churches of the several denommations. The whole number of na- 
t1rve members of the Presbyterian churches 1s not far from 180 = In 
the churches of the Un:ted Brethren are about 54 In the Baptist 
churches I do not Luow the number, probably as many asi0 The 
Methodists, I believe, reckon 1n soeiety more than &b0; of whom [ 
suppose the greater part are natives. Many of the heathenish cus- 
toms of the people have gone entirely, or almost entirely, into disuse, 
and others are tast following their steps I beheve the greater part 
of the people acknowledge the Christian religion to be the true reh- 
gion, although many who make this acknowledgment know very ht- 
tle of that religion , and many othersdo not feel its power Through 
the blessing of our God, however, religion is steadily gaining ground. 
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Mr. Cuatruan: If on this occasion I could discharge the 
duty I owe the State I have the honor te represent, by giving 
a silent vote, I should forbear trespassing upon the time or the 
patience of the committee. I liad indulged a hope that, in de- 
ciding on questions involving consequences of so niucb impor- 
tance, there would exist a disposition to afford a favorable op- 
portunity for the exercise of calm and deliberate investigation. 
But, sir, in this Tam disappointed. The anxious impatience 
of those who advocate this bill constrains me, at this late hour, 
and under circumstances thus unfavorable, to engage in this 
debate ; and should [ accomplish nothing more by my feeble 
effort than to arrest this hasty action, I shall, in part, have at- 
tained my object. It may be, that, time being gained for de- 
liberation, the principles of justice will be recognised, and al- 
lowed their appropriate influence. 

Sir, [ have examined, I believe without prejudice, the proyis- 
ions of this bill, Ihave viewed the subject in every light, and 
fee] anxious to act ina manner calculated to fulfil all our obli- 
gations, as well to the several States as the Indian nations, 
who, in their dependent condition, have appealed to us for 
protection, and rest their claim upon the faith of treaties. I 
am not insensible to the difficulties and enibarrassments with 
which we are surrounded. Georgia holds our bond, and de- 
mands that the condition he performed; the Indian nations 
point to onr guaranty, and have confidence in the plighted 
faith of the repubhe. Can we, by adopting the course pre- 
scribed by the hill as reported, avoid violating admitted rights ? 
Shall we not thereby fail to decide upon that which the Presi- 
dent has presented to our consideration ? Has he not invited 
our attention to more than this bill provides for? Does he not, 
in express terms, inform us of the difficulties existing between 
the Indian nations and the sonthern States, withiu whose 
chartered limits they reside? Has he not fully and decidedly 
declared his opinion in reference to the right of the States to 
extend their laws over the Indian tribes? Sir, I am not dis- 
posed to imitate the example of the executive; nor do I feel 
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inchned to pass beyond the limits of our legslative power, and- 
expiress a gratnitous judemeut on the acts of particular States, 
They have proceeded upon their own responsibility. It be- 
comes us to guard the national faith, and to be cautions how 
we linpair the obhgations of the most solemn compacts. We 
are called upon as inembers of the Umted States. Jn our hands 
is deposited the honos, the fiuth, and the character, of the 
American repnbhe = Shall we not be faithtul to our trust, and 
sanction only such measures as will accord with national re- 
sponsilahty ° We have hitherto boasted of om scrupulous 
regard to the jniuciples of humanity and yustec. Are we will- 
ing to discard thei influence, and, m the enjoyment of power, 
forget mght? Str, | feel conscious the State 1 have the honor 
to represent would not sustam mem any course Which has the 
appearance of oppression. fic sons have never failed, 1 the 
hour of dangei, to support the honor of then country, and re- 
sist the opjressor—they cannot practise towaids others that 
to which they have themselves refused subinission. 

Sir, U fiud itampossible, from the best consideration I have 
been able to give this subject, to yield my support to the bill; 
and, with a view to obviate the difliculues winch must neces- 
sarily attend this enlarged plan of removal, 1 have offered the 
amendient winch restrains the operanon of the bill, and con- 
fines it to the terms of the contract with Georgia. This, I ap- 
prehend, will fully discharge our obligations to that State, pre- 
serve inviolate the national finth, and afford aniple protection 
and seenrity to the Indians. 

In presenting to the committee the reasons winch have m- 
duced me to propose the amendment, 1 shall endeavor to ob- 
serve as much brevity as is consistent with a proper regard to 
the importance of the subject. It is not my intention to reiter- 
ate arguments which have been, in the course of this debate, 
enforced vith mueh alnhty. { have no desire mther to excite 
party feeling, or strengthen any secional prejudice, but, as far 
asin my power, ro bing to bear upon this question, that calm, 
dispassionate, and unpreyudiced dehberation, which becomes 
the representatives of freemen ; that onr deciston may harmo- 
mze with the sprit of our free constitution, and inanifest to the 
world that we are worthy of the civil and rehgiovs privileges 
we enjoy. c 

Before centering upon a particular explanation of the amend- 
ment I have offered, I would call the attention of the commnttee 
ro a few important principles, winch have an essential influence 
on the qneston, and come to us recommended by the weight 
and authonty of the highest judicial tribunal of our country. 
From the decision of the Supreme Court of the Umted States, 
in the case of the Socicty for propagating the Gospel in foreign 
Parts, we find it 1s settled that discovery is the original founda- 
tion of titles to land w,America, as between the different 
European nations by wham conquests and settlements were 
made. It gave to the nation making the discovery the sole 
right of acquiing the soi from the natives, and establishing 
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‘ettlements. It was a right with which no Europeans could 
nterfere. It was a right which all asserted for themselves, 
ind to the assertion of which by others all assented. The re- 
ations which were to exist between the discoverer and the 
vatives were to be regulated by themselves. In the case of 
fohnson against M’Intosh, it was decided that, wile the differ- 
¢nt nations of Europe respected the rights of the vatives as 
xccupants, they asserted the ultimate dominion to be in them- 
elves, anil clatmed and exercised, as a consequence of this 
timate domimon, a power to grant the soil winle yet in the 
sossession of the natives. These grants have been understood 
»y all to convey a title to the grantees, sabject only to the In- 
han title of occupancy. 

From these principles, relative to the rights acquired by dis- 
sovery, we have clearly defined and éxplained the origin and 
xtent of the pre-emptive right. This right of pre-emption, 
rested in the sovereign, was by the sovereign power always 
‘egulated. Ilence we observe, in the history of the early settle- 
nent of this country, the right to purchase the land fiom the 
1atives was derived from the crown, by express and special 
rrant; and, after the colonies were cstablishei, the extinguish- 
nent of the Indian tithe was generally effected by treaties, 
hrough the agency of the respective governors ‘These nego- 
tations were subject to the control of the crown, and couduct- 
din that mode which the sovercign thought proper to pre- 
eribe. ‘Thus we find, when, in the year 1763, the colonists 
nolated this settled pohcy, the king issued Ins procltnaton, 
leclaring that the crowa reserved, tinder its own domimon and 
wotection, for the use of the Indians, ‘all the lauds and tern- 
ories lying to the westward of the sources of the rivers which 
all into the sea from the west aud northwest,” and forbade all 
$ritish subjects from making any pnreliases or settlements 
vhatever, or taking possession of the reserved lands. 

I have called the attention of the committee to these matters 
is they were understood im time past, that we may correctly 
:omprehend the nature and extent of the title, as it existed 
rior to the revolution, and which we claim as derived by 
nirtue of the treaty of peace of 1783. It appears, antecedent 
o that event, wirformly to have been considered a sovereign 
ight; and since that period, the only question has been whether 
t was transferred to the United States or passed to the respec- 
ive States. The Supreme Court has declared that it has never 
»een doubted that either the Umted States or the several States 
yad a clear title to all the lands within the houndary tines de- 
scribed in the treaty of peace of 1783, subject only to the In- 
ian right of occupancy, and that the exclusive power to ex- 
‘inguish that right was vested in that government which might 
ronstitutionally exercise it. ‘Phe several States have generally 
zeded those Janis to the United States. They were occupied 
by numerous tribes of warlike Indians ; but the exclusive right 
of the United States to extinguish their title, and to grant the 
soil, has never been doubted. 
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I would here remark, that, immediately on the declaration 
of independence, each colony claimed and exercised all the 
powers of a sovereign and independent State, and, prior to 
the adoption of the articles of coufederation, became entitled 
to the pre-emptive right, as it had existed in the crown, in re- 
lation to the Indian lands within its chartered limits. If we 
recur to the history of this period, it appears that the respective 
States claimed and exercised the treaty-making power in the 
extinguishinent of the Indian title. Thus we obscrve, from 
the treaty at Dawitt’s Corner, on the 20th of May, 1777, the 
States of South Carolina and Georgia respectively appointed 
colmmissioners to treat with the Cherokee nation of Indians. 
In all the circumstances whielt attended this treaty, we dis- 
cover the sae formality which usnally attends such transac- 
tions. The commissioners on behalf of the States are vested 
with full powers—the deputies appointed by the Cherokee 
nation are also vested with the same power, in fall council. 
By this punctilious observance of all the forms essentially con- 
nected with the exercise of the treaty-making power, the State 
of Georgia, at a time when she was jn full) possession of all 
her sovereign powers, recognised the Cherokee nution; and 
has, by the terins of that treaty, acknowledsed their sovereign 
and independent national charueter. After Georgia acceded 
to the articles of confederation, it was considered that the 
treaty-mmaking power was necessarily transferred to the United 
States, as inseparably connected with, and an essential inci- 
dent to, the right of declarmg war or making peace. It is trne 
that, prior to the adoption of the present constituiten, doubts : 
were entertained in relation to its exercise as to Indian tribes ¢ 
within the chartered limits of the States; and Georgia jirotested 
against it; but her protest was disregarded, aud treaties were | 
made and ratified under the articles of confederation with the | 
Cherokee and other Indian nations, Iam aware of the par- | 
ticular clause in the articles of confederation which gave rise 
to the doubts, and induced Georgia to protest against the exer- | 
cise of the treaty-imaking power by the United States, in rela- | 
tion to the Indians within her chartered limits, The clause to | 
which Jf allude grants “to the United States, in Congress as- ; 
sembled, the sole and exclusive right and power of regulating | 
the trade and managing all affairs with the Indians not mem- 
bers of any of the States; provided that the legislative right of | 
any State within its own Limits be not mfringed or viokuted 

Admitting the objections of Georgia to have been weil found- 
ed under the articles of confederation, we cannot avoid the | 
conclusion to which we must come, when, on adverting to the 
clause in the present constitution granting to Congress the 
power to regulate trade with the Indian tribes, we find it unre- 
strained by any qualification, and unconnected with any pro- | 
viso. This unlimited delegation of power, together with that | 

art of the sixth article which declares, that “this constitution, | 
and the laws of the United States which shall be made in pursu- | 
ance thereof, and all treaties made or whieh shall be made under | 
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the authority of the United States, shall be the supreme law 
of the land, and the judges in every State shall be hound there- 
by, any thing in the constitution or laws of any State to the 
contrary notwithstanding,” appears to we to remove all doubt, 
and establishes beyond all controversy the right of the United 
States. And may I not ask, How can Georgia, after having be- 
come a party to this constitution, ohject to treaties made and 
ratified according to the express terms of that compact? Is it 
competent for one State to anuul, by her interpectation of the 
ronstitution, a power hitherto exercised, and without dispute ? 
Georgia, sensible of the difliculty, endeavors to evade the obliga- 
tion of our Indian treaties, by assuuning ground which, [ appre- 
hend, is not tenable, In support of the new doctrine now ad- 
vanced, we are told the treaty-making power is confined in its 
action to foreign powers; and, as it is denicd that the Indian 
nations stand in that relation, the advocates of the bill contend, 
that the Indian treaties are not what they purportto be. Sir, I 
should like to hear from those, who have made this suggestion, 
an explanation of what constitutes a foreign power. ‘The In- 
dians would probably auswer an argument founded on so 
strange a proposition by appealing to the transactions of the past, 
and ask to be informed bow and when their right of self-gov- 
arninent liad been surrendered ? But, sir, we are not left in 
Joubt or uncertainty as to the relation the Indian nations sus- 
‘ain to the Union, or the States within whose limits they are. 
[ admit, nuder existing treaties, the Indian nations are depen- 
Jent sovercignties with regard to the United States; but I appre- 
hend uone can deny that they now are, aid always have been, 
ndependent of the States. So far as the general government 
2xercises any power over the Indians, the night is derived fron 
ireaties, and by the same instruments their sovereignty is recog- 
aised and guarantied. Is it because their intercourse with for- 
sign powers is prohibited, that we refuse te concede their nation- 
al character? Reasoning from similar prenises, we shauld 
sonelude that the several States of this Union were not inde- 
sendent in relation to each other, If we advert to the restyje- 
jon upon the powers of the several States, we must admit they 
ire confined within narrower limits than the Indian tribes. 
The latter have always enjoyed and exercised, in its fullest ex- 
ent, the right of self-goveruinent; none has questioned their 
power to declare war and inake peace; to regujate their own 
mternal trade; to enact ani administer their own laws, both 
sriminal and civil; and, in every respect, to maintain their na- 
onal rights within the limits of theirown territory. This right 
(0 manage, according to their own will and pleasure, their own 
municipal concerns, we have always adinitted, not in conse- 
quence of any concession on our part, but as derived from their 
ancestors, and guarantied to them by the faith of treaties. Hav- 
ing recognised the right, it does not belong to us to prescribe 
the peculiar form or mode in which it shall be exercised. It ia 
not our province to decide whether they shall live under chiefs, 
or enjoy the er tapes of a representative government. The 
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particular form eannot effect the existence of the right. This 
is a matter, which is exclusively and appropriately under their 
own control. If, then, I aim correct in the view I have taken of 
this pait of the sulyect, how can the claim of Georgia to eatend 
her laws over the Cherokee nation be sustained 2? It has been 
vely gravely eontended, in the course of this debate, that itis a 
violation of the sovereignty of Georgia for the Cherokee nation 
to establish an independent government. Sir, | confess I am at 
a loss to appreciate filly the propriety or justice ef the preten- 
sions now for the first tine advanced by Georgia. Why is the 
attempt now made to bung nuder the operation of her laws the 
Indian nations, when, for so long a period, she has continued to 
derive benefit from the numerous treaties nade with those tribes, 
and hy her conduet sanetioned thei validity ? 

But it has been alleged, against the right of the Cherokee na- 
tion to continue within the teritory they now possess, that they 
have attempted to improve ther form of government, and 
thereby indicate a disposition to melhwrate their condition, 
This has been consulered, hy very high authority, a violation 
of that clause of the constitntion which declares, that new 
States may be adintted by the Congress into this Union; but 
no new state shall be forined or erected within the jurisdieton 
of any other State, noi any State be formed by the junction of 
two Or more States, o1 paits of States, without the consent of the 
Legislaturesof the States concerned, as well as of the Cong) ess. 

Now, sir, the Cherokee nation, which ha» always existed 
independeut of the State of Georgia, having in some respects 
improved tle form of government, in the exercise of a clear 
and undoubted right, neither detived fiom nor in any way influ- 
eneed by the Umted States, tis said then acting 1m this man- 
ner, if sancnoned, will be a violation of the constitution. Sir, 
the source from whieh this optmon emanates, being no less than 
the chief magistrate of these United States, and reiterated by 
the scerectary of war, demands for it the most respectfnl con- 
sideration. We aic often induced to consider eertam proposi- 
tions sound, because they are advanced by individuals occupy- 
ing situations svineh add weight and miflienice to their opimons, 
Had tlis constitutional question heen of tess distinguished ori- 

in, Tshowd scaicely have considered that it merited refutation, 
fT do not greatly misapprehend the import of this clause of our 
constitution, 1t refers exclusively to the action of Congress, and 
I am yet to learn when or how we have had Rye eey or 
insb umentalty mn erecting the Cherokee nation into a State, or 
by what train of argument an Indian nation, which never has 
been under the jurisdiction of Georgia, by excreising its pauls 
mate power of self-govermnent, can he charged with violating 
the rights of Georgia. Sir, Jeannot concur in this construction 
of the constitution, uiless T concede to those who maintain : 
that the Cherokees aie withm the Junsdiction of Beore!e, and 
never have been, and are not now, iW the full By ay arta 
reignty, and entitled to all the rights and privileges ge. ald 
ernment. But, that I may stand rectus in cura on this impo “t 
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tant point—-the question of sovereignty—I will refer to an argu- 
ment made by the present secretary of war, when a member 
of the Senate, which is not of very ancient date. That I may 
do justice to the secretary of war, I will ask the special atten- 
tion of the commnitree, while I read fiom lus speech, delivered 
on the thirteenth of February, 1826, in the Senate. ‘The sub- 
ject then under consideration was an appropnatian for the 
repair of post-roads, and particularly of one through the Indian 
territory :— 


“Mr. Eaton of Tennessee said, a treaty had been entered into, in 
1801, between the United States and the Choctaw [ndians. The ques- 
tion of State rights had not then arisen, and the governinent of this 
countiy was in the hands of Mr Jeffeison. Under such an administra 
tion, no attempt would have been made to enter into a treaty with a dis- 
tinct sovereignty, that went to invade the principles of the constitution. 
By the second article of that treaty, the Indians gave their consent thata 
wagon road should be constiucted through their lands; and if the idea 
was a correct one, that to make such a1oad was unconstitutional, was it 
not strange that the Senate should not have conceived this idea in 1801, 
or, if they did conceive it, that they should have acted as they did? Mr 
Eaton said, a road had been made fiom the State of Geoigia to the State 
of Tennessec, which was at present the main highway between these 
two States Ever since this government liad existed, M1. E said, they 
had pioceeded on the principle that the Indians are a distinct sove- 
reignty. It was an anomaly that one sovereignty should exist within 
the orbit of another; but they always had proceeded on this piinciple; 
and if they had any right to interfere with them, why did they procéed 
with them in the character of sovereignties? If there was any force 
in the objection uiged by the gentleman from Georgia, at least so far 
back a3 1301, something would have been thought about it in the Sen- 
ite when they entered into this treaty with the Indians, by the second 
uticle of which, privilege is granted to the United States to open a road 
‘hrough thei: country Mr. Eaton contended, there was no cession 
of propeity, om the part of these Indians, by the provisions of this treaty 
—there was not even a cession of sovereignty. They,intneir sov ereign 
rapacity as Indians, yielded their consent to the United States to open a 
‘oad. The United States could net give the State of Mississipp: any 
soveicignty over it.” 

Such weie the sentiments of the present secretary of war, 
nthe year 1826. What new light has been shed upon the sub- 
ect, Which could operate so great a change in his views since 
hat period, it 1s not fur me to explain. 

IT wonkt ask the indulgence of the committee, while | direct 
heir attention to a few extracts from a speech: delivered by Mr. 
Reid, a senator from Mississippi, on the subject of our Indian 
‘elations, the 20th of March, 1826. T.efer to it as expressing 
he sentiments of an individual, in reference to the State he rep- 
resented, and who had every opportunity of beng well ac- 
quainted with the true state of public opinion on this subject :— 


‘* Mr. Reid said, the resolution which he was about to offer to the 
Senate involved some principles in which several of the States of this 
Union had a joint and something hike an equal concern. It related to 
the Indians, and to the light in which they were to be viewed by this 
government. It was well known, Mr. R. said, that there were sev- 
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eral States of the Union, a great portion of whose territory is in the oc- 
see + the aboriginal inhabitants, and he piesumed it was already 

nown to the Senate, that more than half the State of Mississipp, which 
he had the honor in part to :epiesent, is stillin the occupation of the 
Indian tibes—the Choctaw and Chickasaw nations. In iegard to the 
action of the State laws on these people, there never had been any diffi- 
culty; nor was it ever sought, on the part of the State of Mississippi, 
to extend Its Jutsdiction over them, but there were evils, giow ing out 
of their situation in this tenitory, which required the consideration of 
government. Mi RR said, he did not inean to call the attention of the 
Senate to the actual condition of these people, who mhabit the tem- 
tory within the limzts ofa State, Is object was to call the serious con- 
sideration ot the Senate to the condiuan of our own citizens, who, after 
having committed crimes o1 contracted debts, locate themselves amongst 
these Indians, and consider themselves as beyond the yusisdiction of our 
laws This was a state of things, which, Mi R ‘said, the Senate 
would easily peiceive, was not to be endured, and if there was any 
thing within the competency of the Senate to 1emedy the evil, 1t was 
time it should be done. These peisons are exempted fiom the jmisdie- 
tion of the laws ofthe Union, and cannot be 1cached by the laws of the 
State of Mississippi. It had occurred to him, therefore, that it was a 
duty incumbent upon hun to call this matte: to the consideration of the 
competent authoiity of the United States He repeated, it was not 
sought, on the pait of the State of Mississippi, o1 by her senators in 
this House, to enforce the action of the laws on the Indians them- 
selves; they didnot claim to consider them as subject to their opeiation. 
The Indian tiibes have laws and traditionary usages of their own, and 
are entitled to the pationage and piotectian of the general government. 
And Mr. R obseived,the Indian :ghts are sufficiently secured, and 
they themselves are protected, in the enjoy ment of the lands on which 
they are located.” 

** There was, Mi. R. said, anothe: question involved in this matter, 
which he was very anxious to biing before the consideration of the 
pioper authority of the Union Flow far it is witlun the competency 
of the State to extcnd the action of its own laws, without the aid of the 
United States, to persons thus cu cumstanced, is 2 question somew hat 
novel, and has neve: been decided. At the last session of the legisla- 
ture of Mississippi, a proposition was made to extend the civil power 
of thei courts to the own citizens who had cortracted debts within 
the State, and had fled to this savage sanctuary. The matter was deba- 
ted for many days, and it was at last decided that thc ie existed no power 
in the State to extend the action of its laws in the manner which was 
sought by the proposition betore the legislature Mi. R said his own 
opinion on this point was, that it 1; in the power of the State to act 
within 1ts own (eriitoital }rmits, so far as to seive its own civil piocess, 
and the action of its laws, on citizens who may have contiacted obh- 
The State decidcd otherwise, and said 1t was a matter for the 
genelal gov eiminent, therefore, if there was any 1¢medy on this sub- 
ect to be obtaincd, it was to be at the hands of the general government, 
‘and not by force of any conipetent authority in the State government. 


gations. 


; hat has heretofore been said, because 1 
I have adveited to w 

lias stuce occurred to vary the mghts of the 
"The sovereignty of the Indians was not only 
admitted, but considercd unquestionable by the piesent secre- 
tary of war; and fiom what was stated by the former senator 
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from Mississippi, that State, after many days’ debate, decided 


apprehend nothing 
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against the right of State jurisdiction. The comnuttee will 
therefore perceive, that, in objecting to the coustructionthe Pre- 
sident has given that clause of the constitution, which 1efers to 
the admission of new States, J] am supported by respectable 
authority. If, then, I an warranted in saying, that the Indian 
tribes are entitled to be considered and treated as sovereign na- 
tions, and that it 1» vot within the competency of the States to 
extend their laws over them, may I not ask upon what princi- 
ples we can snstam the bill as reported? Surely we are not 
willing to rely on force, at the expense of right and justice, L 
cannot pernit myself to beheve that the :epresentatives of 
twelve mullions of ficemen will sanction a measure fraught with 
oppression, and which must inevitably bring disgrace upon, our 
country. I admit the bill does not indicate that force is to be 
applied. But if we withhold protection, disregard our treaty 
stipulations, and leave the Indian nations to the operation of the 
laws of Georgia, Mississippi, and Alabama, this appropriation 
will come in aid of oppression; and, although we profess to leave 
the Indians free to act, none can doubt they must yield, and, 
however unwilling, be constrained to leave their homes, and_ 
their country, and escape to the wilde. ness. 

Thechairman of the committee on Indian affairs has endéav-- 
ored to sustain the principles of this bill, as according with the 
policy of all former administrations, and partcularly recom- 
mended by Mr. Jefferson ; as further sanctioned by every feeling- 
of humanity, and calculated to improve the condition, and pro- 
mote the future prosperity of the Indian tibes. In support of 
his argument, he has referred to what Mr. Jefferson alleged as an 
argument in favor of the parchase of Louisiana. It occurred to 
him, as a reason why we-should possess the valley of the Missis- 
sippi, and the range of couutry west, that, in addition to other 
advantages, it would afford a retreat for the Indiau tribes, at 
some future period. But none can believe lie ever. world have 
advocated a reinoval of the Indians of the character ofthat now 
sontemplated, especially when we regard the sentiments con- 
ained in his letter to general Moultrie. Ife there decdures his 
letermination to execute our treaties with the-Indian tmbes in_ 
zood faith, and, if necessary, he would use the force of the na~ 
ion for their protection. If, Sir, we turn our attention to the. 
dolicy of former administrations, we siiall discover nothing to 
sanction this bill, Geneial Waslungton adopted the principles 
ind practice of the early settlers and colonial governors, and, as 
1as been stated hy an able writer on-this subject, 


“Mr. Jefferson was a‘member of his Cabinet, and doubtless inti- 
nately conversant with these fundamental measures. The five first: 
residents of the United States made treaties with the Cherokees, alk’ 
‘esting on the same-acknowledged principles. Mr. Jefferson, the third 
?resident, having pursued’ the- policy of general Washington on this 
ubject with more undeviating zeal than on any other subject what- 
:ver—being about to retire from the chief magistracy—and standing 
nidway between the era of 1789 and the present year, wrote a fatherly 
etter to the Gherskesr giving them his last political advice. This 
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letter 1s preserved hy them in their archives. A negotiation is held 
with them on their own soil, or, as the title has it, ‘ within the Chero- 
kee nation,’ under the direction of the fifth President of the United 
States. The letter of Mr. Jefferson 1s produced and incorporated into 
atreaty. Itis therefore adopted by the people of our land, and approv- 
ed as among our national mumiments erected for the defence of our 
weak neighbors What adds to the singularity of the transaction 1s, 
that this letter, reaching backward and forwaid through five adminis- 
trations, is adopted 1n the fifth by a negotiator, whois pow the seventh 


President of the United States; thus bringing all the weight of per- 


sonal character and political consistency to support as plain stipulations 
as can be found in the English language or any other.’** 


Sir, this letter of Mr. Jefferson, thus adopted and sanetioned, 
speaks a language not to be misuuderstood. It declares the 
United States will always regard both branches of the Chero- 
kee nation as their childien. It says that ail “the dividuals 


of the Cheiokee nation have a right to their country ; and, there- , 


fore, if a part of the nation smrenders to the United States its 
right to lands east of the Mississippi, it must aeceive fiom the 
United States a right to lands west of that river. It says that 
those Cherokees who choose to 1cmoye, may emigiate with 
the good wishes and assistance of the United States, and that 
those who 1cmain may he assured—(yes, in the words of Mr. 
Jeffcison, adopted by general Jackson) may be assured of our 
patronage, our aid, and our good neighborhood.” Sir, I appre- 
hend, after reading tlns letter, no doubt ean exist in relation to 
the sentiments of Mr. Jefferson, o: the policy of former adinin- 
istrations. During that period, it may truly be said, those In- 
dian nations enjoyed all their 1ights and privileges unmolested ; 
they then sat unde their own vine and ther own fig-tree, and 
there was none to make them afraid. ‘They rehed with confi- 
dence on our national faith, “beeause no Piesident of the United 
States had broken faith with Indians.” 

Sir, I feel confident 1io0 preceeding administration has ever 
countenanced or sanctioned the nght of legislation now assum- 
ed by the States, or ever dreamed of robbing the Indians of their 
rights. That was 1eserved to mark the cra of this administra- 
tion; and, in the cloquent language of Pitt, who, in the day of 
our adversity, holly and fearlessly asscrted our rights in the 
British Parliament, when the advoeates of power claimed the 
right to oppress our forefathers in thei: weak and dependent 
condition, I may with propriety add, “With the cnemy at their 
back, with our bayonets at ther breasts, in the day of their dis- 
tress, perhaps the Indians will submit to the imposition, but it 
will be taking an unjust and ungenerons advantage. . 

Such was the sentimont expressed by a Brinsh statesman in 
our behalf, when the goverment was appealed to, as authori- 
zing the oppressive exercise of power against right; and am J 
not warranted in applying it to the present condition of the In- 
dian tribes, especially thosc over whom the States assume the 


* See Letters of Wittiam Pewn, No. XII. 
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right to extend their laws? And, Sir, 18 not the parallel moré 
striking, when we call to mind the measure proposed by the indi- 
vidual, who holds the station of superintendent of Indian affairs ? 
Has he not recommended, in Ins communication to the President, 
which has been laid before us, 10 place near those Indian tnbes 
an imposing military foree, which would overawe the chefs, and 
enable the inferior class to enrol as emigrants, by protecung them 
against the influence of those who exercise authority over them ? 
From the information communicated by the executive, extraordi- 
nary means have been adopted, and no effort left untried, to in- 
duce the Indians to emigrate. Secret agents have been specially 
instructed, and attempts have been made to operate on the red 
man in the hne of his prejudices. Has not every attempt proved 
unsuccessful ;_ and, notwithstanding the means which have been 
resorted to, have we not, in the memorials on our tables, enough to 
satisfy us that no impression has bee made ? 

I would now bnefly examine the humanity of this project, 
The extensive operation of this bill, embracing the number and 
involving the fate of not less than seventy thousand Indians, is of 
itself enough to create doubt and excite anxiety as to the eonse- 
quences hkely to result from its adoption. It may be that the ab- 
sence of all snfoimation, as to thle mauner in which the removal 
of so great a multitude is to be conducted, and an enthe ignorance 
of the nature or peculiar adaptation of the country designed for 
their oceupation to afford the uccessary means of subsistence, 
prechide my foiming a satisfactory opimon. But, when called 
upon to sanetion so important a measure, supposing we have the 
ight, we certamly should have, from the best source, accurate in- 
ormation, that we might be able to excresse intelligent legislanon. 
Sir, apprehend the exeeution of the measure contemplated by 
‘he bill, will afford, by sad and melaneholy experience, an amount 
of suffering and cistress, whieh, could we now realize it, would 
nake us shudder, and recoil from this 1umous and disgraceful 
woject. ‘Truly, it may he said, we are about to take a step in the 
Jark—and who can assign any good 1eason why, at present, we 
should thus eagerly embrace this visionary system? The adyo- 
rates of the bill have attempted to sustain it, as I have already 
itated, on principles of humamty, and endeavored to enforce their 
wguments by portraying the present condition of the Indian 
ribes as degraded, and exlnbinng the exneme of wretchedness, 
[ regret that it should have been considered necessary to connect 
with this description remaiks tending to impugn the motives of 
hose, who have been instrumental in advancing the cause of ciy- 
lization, and extending the influence of moral and religious prin- 
tiples. Suir, I did suppose, if any unkind feeling existed towards 
hese great and good men, whose names and characters would do 
1onor to any age and country, their peculiar respectability, and 
Inquestioned and disinterested philanthropy, would have shielded 
bem from an attack such as we have heard in Uns debate, denounc- 
ng thena as hypocrites, fanatics, and zealots. Surely, when such 
2pithets are thus applied, we, who entertain far different opinions 
of those benevolent individuals, who have hitherto acted in union 
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with former administrations, and as the faithful almoners of the 
public charity and bonnty of the government, cannot avoid repel- 
ling the charge, and entering onr solemn protest against the un- 
founded aspersion. Sn, J should have thought it enough, after 
all their toil and Jaboi, when they were about to realize the ac- 
complishinent of that object so desirable to every friend. of hu- 
mamity, and rejoice m the melioration of the savage, that they 
should have to witness the destruction of the best hopes, and 
subnnt to the mexoruble mandate which consigns the Indian back 
again to the habits of the hunter, and the wild and uneultivated 
region of the wildemness. And 1s this the condition favorable to 
Indian civilization and reform? Surely we ae determined to re- 
Ject, not only the practice of former times, but all past experience. 
Civilization 1s the result of restriction and necessity ; and, if I 
mistake ot, inun more 1eadily casts off than yields to its influ- 
ence. Sir, if [could control the ineasure now under discussion, 
I should be unwilbig to disturb those remnants of former times, 
or countenance, m the slightest degree, this novel inode of Indian 
civilization. 

But, sir, from the pecuhar relation in whieh the United States 
is placed in iegurd to Georgia, F feel willing to comply with the 
terms ot that contract, and tor this purpose have submitted an 
amendment Wiieh provides the means, but at the same time pro- 
habits their apphceation, tiless the object can be obtamed peacea-~ 
bly and en ieasoneble terms. 

I shall, after having thus detained the committee much longer 
than [ nitended, endeavor to coufine the few additional remarks 
IT have to subunit withm as coneise a statement us practicable. 
And, in the first place, T would ask the attention of the committee, 
for a few moments, to the unjust and unequal operation of the 
bill, in icfirence to the obhgations and ielaton of the United 
States to the respective States, within whose limits the Indian 
tnbes are situated. The full, without making any distinction as to 
the mode or munner m which the evpense of extinguishing the 
Indian title 1s to he defrayed, embiaces all the Indians with whoin 
we have treaties, and aequues the utle to be extnguished, and the 
consideration to be paid ont of the treasury of the United States. 
Now, sir, we stund na very different relation mi respect to our 
obhgatious to Georgia, and to Alabama, Mississippi, and Tennes- 
see. In the former, we aie bound to extinguish the Indian tle, 
and to defiay the expense thereof, when it can be done peaceably 
and on reasonable ternis: yn the latter, we ae under no obliga- 
tion whatever. Jn Alabama and Mississipp,, the reveisiouary in- 
terest, wien the Indian utle is extinguished, belongs to the United 
States; aud I cannot understand either the propriety 01 necessity 
of increasing tie quantty of vacant land in those States, when 
theie is alieady more surveyed, and in the market, than can be 
sold for many years, probably in half a century. T cannot be 
mistaken ; bceause, on refernmg to the official statements, I ob- 
serve, in Mississippi, the amount of sales, after deducting lands 
reverted and 1ehnquished, is 1,155,562 acres, when the quantity 
surveyed amouuits to 8,733,928 acres ; the quantity purchased by , 
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the United States being 14,188,454 acres, the quantity of land un- 
sold the first of January, 1820, was 11,643,275 acres. In Alaba- 
ma, the quantity purchased by the United States is 24,482,159 ; 
the amount sold, deducting lands reverted and relinquished, is 
3,496,369 acres; the quantity of land surveyed is 22,602,754- 
acres, and the quantity of land unsold is 20,208,863 acres. 

But, sir, if we advert to the aggregate aniouut of land, to whieli 
the Indian title has been extinguished, and which is now in our 
power to bing mito the maiket, the mexpediency of expending the 
public treasure to enlarge the quantity, inust be apparent to every 
one. Sir, the quantity of land in the several States and ternto- 
ries, to winch the Indian title has been extinguished, aniounts to 
261,695,427 acres; the amount sold, from the 4th of July, 1776, 
to 8Ist Deceinber, 1825, deducting lands reverted and 1ehnquish- 
ed, was 19,239,412; the quantity surveyed, 138,038,224 ; and the 
balance remainmg unsold bemg 213,591,900 acres, on the Ist of 
January, 1823. Sur, J cannot comprehend why we are now urg- 
ed to remove the Iudians fiom land they occupy im the new States, 
when it is manifest we have already more vacaut land than we 
can find people to sete and culuvate; and more than we can 
dispose of, by sale, for a century to come. Sur, if we adopt the 
bill, and remove the Indians, we gain no advantage by the result, 
but rather impair the value of the puble domam, and increase 
the difficulty and expense of their protection and support, in the 
remate country where it is proposed tosend them. Wath respect 
to the Indian title to land m Tennessee, as the United States has 
relinquished the reversionary miterest to that State, I cannot con- 
sent that the expense of extingnishing it should be defrayed out 
of the treasury of the Union. Such has not been the practice in 
relation to the old States, and I can see no good reason why it 
should be adopted in favor of Tennessee. 

From the best consideration I have been able to give this sub- 
ject, it appears to me there is no elann upon the United States ex- 
cept that which arses from the contract with Georgia in 1802. 
And, in reference to that, our undertaking is conditional : it is not 
absolute. The amendment I have proposed does all we can do 
towards jts execuuon, and, if adopted, will reheve us from much 
difficulty. Sur, I fear the consequences that must result from 
passing the Jnil The magnitude of the undertaking, and the enor- 
nous expenditure it must occasion, present it as a doubtful, and 
there certainly do exist strong reasons to apprehend it must 
prove a dangerous and iuinous experunent. he chairman of 
the committee on Tudian affairs lias formed lus estimate of the 
expelse On premises which must prove illusory. He has pre- 
sented a calculation based on the present low price of provisions 
in that country; but when seventy or eighty diousand Indians 
are removed there, I should anticipate a very different result. We 
may, if we are not blind to the occurrences of the last war, derive 
important information from the difficulty then experienced in af- 
fording subsistenee to but a small force on our frontiers. I can- 
not concur in the accuracy of the estimate, which has been made 
by the gentleman from Tennessee, when he informs us the aver- 
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age cost per head will not exceed eight dollars. If we advert to 
the expense dncurred in the yemovals which have been made, the 
amount expended considerably exceeds that sum. J would direct 
the attention of the committee to the mformaton communicated 
m answer to a resolution of the House, which passed some time 
since. We there have it stated, that Biearly’s party of Indians, 
m 1827 and 1828, cost the government for thei removal upwards 
of $40 per lead ; that the expense of supporting them one yeat 
was $24 22 per head. Now, sir, we ninst add to this the sum 
required to extinguish the Indian title, and $30 to each waimor 
tor presents ; as also the fimds necessary to pay Indsan agents 
and those who conduct the cnugrants. Should the terms of the 
Jnl be comphed with, and all the Indians with whoa we have 
treanes be iemoved, the nmuber cannot be less thay eighty thou 

sand. All circumstances consideied, if we pay a fair compensa 

tion for the Indian improvements, the sum which must necessan 

ly be expended cannot he reduced below eghteen millions, and 
probably will aniount io twenty. Now, sir, how aic we to re- 
ceive an equivalent for this extayagant expendime of the public 
treasure?) The chairman of the committee on Indian affairs has 
told us the United States will be remunerated by acqiuring at 
least thirty-eight nullons acres of land, a large portion of which 
he has represented as valuable. Sn, Jadnut that, m Alabama, 
Mississippi, and {ndiava, on the extinguishment of the Indian - 
tle, the United States will be eutitled to the possession; but in 
Georgia and Tennessee, it will be othe:wise 5; and those States 
alone will derive all the benefit, the latter contrary to all foimer 
practice, without incuning any expense. Si, from the quantity 
of land now in the market and renwuning unsold, Iam imchned 
to beheve, by mecreasmg the amount we shull depreciate the 
value. ; 

Now, sir, the amendment I have proposed will obviate many 
objections, which, mm reference to the bill, appear to be well found- 
ed. If adopted, 1t will satisfy Georgia. We are uot only willing, 
but prepared, to comply with the terms of the contract of 1802. 
Tt will place unde the coutiol of the executive, as a specific ap- 
propiiation, the necessury fimds, to be apphed, when practicable, 
m discharge of our obligations to Georgia, and in accordance with 
the letter and spirit of he: own agreement—when the same can 
be executed peaceubly and on reasonable terms. By restricting 
the bil, as L apprelend it should be, we shall avoid yiolatiuug the 
faith of treaties, and present the subject in a manne: calculated to 
obtain for xt a favorable consideration. We shall, further, hold 
out stronger inducements to the Tudians to repose confidence, as 
the prospect of success will be greater, and there will exaust less 
doubt as to our ability to afford subsistence and protection, 

Sir, the advocates of this extensive und gencral eysten: of re- 
moving the Indians, appear to mie to hazard atl, by attempting to 
accomphsh moie than is now either expedient or necessary, The 
muguitude and expense of the plan contemplated by the bill must 

2 ; rat its exec The people whom we 
arrest and ultimately defeat its execution, P i} Be iin 
yepresent will not sustain the measure ; It cannot, wh y Wis 
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derstood, meet with their approbation or receive their sanction. 
The immense drain upon the treasury of the nation will attract 
attention, and induce all to exanrine and consider the subject; 
and, if I have formed a just estimate of the moral feeling of the 
American people, when the sufferings and distress of the Indians 
shall have filled the measure of their wi ongs, and, from the inhos- 
pitable and sterile wilderness to winch we are about to consign 
them, shall cry aloud for vengeance, and proclaim to the civihzed 
world the ingratitude and disgrace of the nation thus actiug m vi- 
olation of the most solenin treaty stipulations, and regardless of 
every principle of humanity—then, 2f not ull then, will awake the 
indignant feeling of fieemen, Jealous of their country’s honor. 
But we cannot then repair the uwyury, nor blot from our escutcheon 
the indelible stam. 

Sir, it becomes us to pause and deliberate in the most solemn 
manner, before we adopt tus bill, Why this nnpatient, hasty ac- 
tion, in a matter involving the fate of thousands of our fellow be- 
ings, and tle character and reputation of our Inghly favored and 
respected republic ? May I not say more °—will not our decision 
have an important influence on the cause of liberty throughout 
the world? To us much has been given, and of us much will he 
required : our station 1s aS Conspicuous as it is elevated. The 
friends of Lberty regard us with an anxious, and the opponents 
with a jealous eye. ‘To us our ancestors liave confided u sacred 
deposit, an inheritance worthy of their name, and endeared to us 
by the recollection thut it Was the purchase of their blood and suf- 
ferings, when they siruggled agamst oppiession. Are we thus 
soon prepared to forfeit our lirthnghr, and sacrifice all that 
should be dear to freemen? Jas our prosperity corrupted onr 
feelings, and inclined us, m the enjoyment of power, to forget the 
principles of justice, and trample upon the ngbts of the weak and 
dependent ? Does the doctiine of force now preva:l, and, because 
we are strong, shall we embrace principles that would disgrace 
even despotisin ? 

Sir, 1 have endeavored, on this important question, to suggest 
that which to me appears calculated to discharge fully and farly 
our obligations to all parties, and avoids even the appearance of 
an intention to violate the national faith. ‘This violated, how can 
we answer for our disregard of obligations, which have such pe- 
culiar strength and influence ; equally binding upon nations as in- 
dividuals, and in their preservation affording the surest and best 
foundation for the support of our free and republican institutions. 
AU nations acknowledge, without exception, the respect dne to 
the law of good fiuth ; and, as was justly remarked by one of our 
ablest statesmen, on a former occasion, “ It is observed by barbari- 
ans; awlnff of tobacco smoke, or a string of beads, grves not 
merely a binding force, but a sanctity to treaties. Even in AJ- 
giers, a truce may be bought for money ; but, when raufied, even 
Algiers is too wise or too Just to disown and annul its obligation. 
Thus we see, neither the ignorance of savages, nor the principles 
of an association for piracy and rapine, permit a nation to despise 
its engagements. If, sir, there could be a resurrection from the 
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foot of the gallows—if the vietims of justice could live again, col- 
lect together, and form a society, they would, however loath, soon 
find themselves obliged to make justice, that yustice under which 
they tell, the fundatnental law of them state. They would per- 
ceive it was their mterest to make otheis respect, and they would 
soon pay some respect themselves, to the obligations of good faith. 
It is pamtul, I hope it 1» snperfinous, to make even the supposi- 
tion, that America should furnish the occasion of this oppobrium. 
No! Let me not even imagne that arepubhean gov emment, 
sping, as our own is, floma people enlightened and uncomupt- 
ed—a yoverninent whose origin is mght, and whose daily disci- 
phne is duty—can, upon a solemn debate, make its option to be 
fuithless ; can dare to act what despots dare not avow ; what our 
own example evinces that the States of Barbary are unsuspected 
of” Sir, I cannet beheve the American people have degencrated, 
since the time when Ames thus, im the song and eloquent lan- 

tage I hase quoted, enforced the obhgation of national faith. 

njoyig, as we do, ni a peeuhar manney, the rieh blessings of the 
purest repubhean government, and boasting of our eral ane. reli- 
gious privileges, we cattiot stooy! so low, nor consent to sacrifice 
that which alone, by its umveisal influence, guarantes to us secu- 
rity as mdavuduals and as a nation. If we shoul! in an evil hour 
sully the lusve of the Amenean name, and ilestroy the last hope 
of hberty, I would rather share with the Cherokee the fate that 
awants hin, than encounter the infainy ad disgrace which must 
be our portion. Sir, IT eannot yield my assent, nor can I beheve 
the Ameran people are so lost to all moral feeling, as to sanction 
a pohcy this dangerous in its consequences, and tending to vio- 
late the nights of otheis. Sir, ] yet mduige the hope that He, 
whose kmgdom snleth over afl, wall, as in time past, dispel the 
dark cloud winel: hangs in lowering aspect over our politcal ho- 
nzon. Ie alone can restrain the wrath of man, and brng order 
out of confusion. To Ins hand would J confide the issue, aud, 
having discharged my duty to my country and the State I have 
the honor to reesent, await that deasion Wineh I trust will pro- 
clam to the world, m strong and eniphatie language—* that we 
still hold these truths to be self-evident; that all men are cieated 
equal; that they are emowed by their Creator with certain una- 
lienable rights; that among these ae hfe, hberty, and the pursuit 
of happiness; that to secure these nglits, governments are insti- 
tuted among men, deirving then just powers from the consent of 
the governed.” If we are tre to the sentiments exmessed m this 
memorable declaration, which we justly prize 4s the charter of 
our hberties, the Indian nations are safe, and they may contnue 
to repose confidence in the phghted fauth of the repubLe. 
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Mr. Speaker: I shall take it for granted that the States which 
have passed laws subjecting the Iudian tribes to their yunsdiction, 
mean what, by their legislative acts, tlley say they mean; and that 
the laws, which they have passecl, are to be enforced. I reject 
even the supposition, that these laws arc made not to be execut- 
ed, but in nockery—to be used as au expecient, a contrivance— 
the means of driving a bargain. Upon such an attempt, come 
from what quaiter it may—States or individuals—the Honse would 
frown indignantly. This granted, I affirm, that the bill before us 
does not meet the exigency of the case, vol present fairly anc ful- 
ly the question upon which we are to decide. 

There are, at the south, several tiibes of Indians—tle Chero- 
kees, Creeks, Chickasaws, and Choctaws—witi whom the United 
States stand in this relation, viz. They are under the protection 
of the United States. ‘The boundary 1s defined between* them 
and the people of the United States, which uo white man is at 
liberty to pass without a license under the authority of the United 
States. In short, they hold the guaranty of the United States, in 
ali the solemn foims of a treaty supulation, by which the faith of 
a nation can be pledged, to piotect and defend them. The States 
ef Geo gia, Mississippi, and Alabama, have passed laws, as these 
tnbes say, directly violaung ther terntorial and national rights. 
Take the law of Georgia as an exemphfication of the laws of the 
three States. ‘The eighth section makes it penal for a Cherokee 
to “endeavor” to prevent one of luis tribe from emigrating. A 
father, therefore, may not influence his child, nor a guardian his 
ward. No, Sir; he thus exposes himself to four years confinement 
to hard labor. What will men, who are fathers, or not fathers; 
what will men who are free, say to this ? 

The fifteenth section enacts, “that no Indian, or descendant ot 
an Indian, within the Cherokee nation of Indians, shall be a com- 
petent witness in any court of Georgia, in a suit in which a white 
man is a party, unless such white man resides within said nation.” 
\While Gcorgia makes the Indians citizens, or subjects, she does 
not leave them to the common law to be excluded for infamy. 
interest, or SCOR eTERED of any kind; but she proscnibes the na- 
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tion—and that, Without reference to-the character, talent, or ca- | 
pacity of individuals, whether Christian or heathen, civilized or | 
savage. ‘They are all turned off the stand by one general aweep- | 
ing interdict oflaw. Now, Sir, whatever may be the form of the | 
consutution of Georgia, if it sanctions this aet, it isa despotism. | 
Tiberius never dictaicd an aet in its essenee more tyrannical, or | 
in its character more unjust. And to take away the only apolegy 
that any man could offer—the incapacity of the people to testify— 
this very law adinits their capacity, by admiiting them to be 
wituesses it the party to the suit be resident within the Cherckee 
nation. But this is not the worst feature of the law, if worse 
can be, 

By the seventh seetion, “all laws, ordinances, orders, and regu- 
lations of any kind whatever, made by the Cherokee Indians, in 
any way whatever, are declared to be null and void as if the same | 
had never existed?’ thus resolying the nation into its original | 
elements; making as if’ it had never been all that comhines and § 
forms nich into states, nations er tribes; dissolving all tics but | 
those of nature. Ale. Spoaker, I beg the House to realize the § 
measure, the extent and scepe of this unrivalled, outrageous act 4 
of usurped dominion. Bring it home. Let it be said to you—to § 
the United States of America—that “all your laws, ordinances, | 
orders and regulations, shall be null, as if they had never existed!" | 
Let it be said by a nation that was weak when you were strong, | 
that had grown up by your side; that had increased while you 4 
had decreased! Let a sation say it that had lived by your per- 4 
mission ; that had pledged itsclf tor your protection and defence! | 
Does it change the case to change the name? Hus the Chero-. 
kee no attaclunent to the simple forms of government he has ma- | 
tured and improved ? to the custems and regulations of his fa-. 
thera? Does lie not fecl? Js he not a man? Siig] 

In this condition of things, the Indians applied to the President. | 
He told them, as he tells us in his inessage, “Phat if they remain | 
within the limits of the United States, they must be subject to the 
laws; that they will be protected in their possessions which they 
have improved, but that it seemed to him absurd and visienary to | 
suppose their elainns can be allowed to tracts of country uerely 
becansc they have seen them from the mountain, or passed them 
in the chase.” Aad thus the snbject is prescuted to Congress, | 
both by the President and the Tuitians, for consideration, - The | 
sympathies of the public having become interested,—for, Sir, na- 
wre is the ally of the weak against the strong—nuiierons meEmo- | 
rials came in from every part of the United States, and the whole 
subject is referred to your committee upon Indian affairs. That | 
committee report e bill making an appropriation of five bundred { 
thousand dollars, to begin with, for the removal of the Indians to | 
the west of the Mississippi. ‘The chiefS say, that is no answer to | 
their. inquiry. They desire to know whether they niust submit | 
fo the laws of Georgia? and to such laws & whether she has a] 
right to abrogate their government and’ dissolve ibety Ras ’ 
The President has told them they must, but 4 referred the heii i 
joct to us. They tell us they cannot decide the question. o | 
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moval, until they know their rights where they are. And not 
only the Indian ehiefs, but the American people, expect us to an- 
swer. Here 1s money for your remoyal, we say. Thisis the only 
answer we deign to give then. Well, say they, if you will not 
tell us direetiy what our rights are, will you allow us to remind 
you of your duties? Will you defend our boundary, and protect 
us where we are, as you agreed todo? The President has said 
he will not. They urge upon the cousideration of Congress the 
impossibility of deciding what they will do, until they know what 
their condition is to be where they are-—whether they must sub- 
mit to sueh a law or not—whether they will be protected or not— 
whether they aic to retain thegr lands, or whether Georgia, who 
has not even “seen them from the niountain, nor passed them in 
the chase,” is to havethem. Sir, they produee to you your treaty 
with them. Js this your signature and seal? Is this your piomise ? 
Will you keep it? If you will not, will you give us back the 
lands we let vou have for it? The President answers, No; and 
the Congress of the United States answors, Here is money for your 
removal. We dare not, in the face of the American people, di- 
rectly affirm the answer of the President ; and, therefore, we evade 
the question, and hope to hide ourselves in the folds of this bill, 
when the scrutiny shall be niade for us. Sir, who so blind as not 
to see that, by impheation, direct and inevitable, you affirm the 
decision of the President, by giving hiin the means to carry that 
decision into effect? You decide that the Indians are the eitzens 
of Georgia, subject to her jurisdiction, and that you will not de- 
fend thew boundary, nor protect them. This you deeide oblique- 
ly, at a time when the ensis im the affairs of the Indian nations, 
and in the affairs of your own honor, too, requires that you should 
speak out. You co-operate with Georgia—you give effeet to her 
Jaws—you put the Indians aside, and trample your treaties with 
them in the dust. And it will be in vain you tell the world you 
did not set fire to the city, when you saw it bu.ning, and would 
not put it out, though you were its hned patrol and watch. 

In passing this bill, therefore, the Houxe decide that the Indians 
are the eitizens of Georgia, subject to the jurisdiction of Georgia ; 
and that we cannot interfere to proteet them. Now, Sy, I deny 
itall, I affirn the contrary. I imaintam that the Indians are no? 
the citizens of Georgia, nor subject to the jurisdiction of Georgia ; 
but that they are sovereign; that we are pledged to protcet flies 
in the enjoyment of ther sovereignty ; and that Georgia has no 
night that stands in the way of it. Suir, the great men, who have 
gone before us in this business, were not so unmstrueted in their 
duties as to be thus put in the wrong by those who now have the 
administration of affarrs. 

I shall not go with the gentleman from Tennessee (Mr. Bell) to 
the other side of the Mississippi, either for the purpose of ascer- 
taining whether the trees can be made to grow or the use of the 
emigrant Indians, where none ever grew before, or whether the 
emigrants themselves will form a convenient barrier between our 
own settlements and the tribes of Indians west of them ; or, if eon- 
venient, whether they may not have an objection to becoming a 
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breast-work to be shot at, or shot through, for our accommoda- 
tion 5 Ol, in a region where there are now frequent vicnins to 
famine, whether an addition of such a promiscuous and wild pop 
ulation will not be likely to augnient the esal. No, Sir: forof this 
nll pass, your faith is gone, your honor violated, and there is 
nothing Jeft worth a wise man’s thought. 

I take the hberty to enter ny protest against the appcal that has 

been made to party feelmg in this discuss.ou. If that is to be in- 
voked and enlisted, the destiny of these nations is fixed. It isa 
spirit that has no heat, no sympathy, no relenting. Truth may 
pour her radiance upon ats vision, and it sces not. Distress may 
utter her cry, and it hears not. Qften has it stained the scaffold 
with the blood of the innocent. Nor 1s the szetaian influence 
that has been called-in aid of this measure by the hono:able gen- 
tleiman fiom Georgia (My. Lumpkin) less to be depreeated. For, 
although, at this age of the world, it 1s not seen actually planung 
the stake and lighung the fires, yet it 1s akin to the persecutions 
ofa former age. And it would be as much in place, in the high 
court of law at the othe: end of the capitol, to appeal to the sec- 
tanan and party fechngs of the judges as a correct rule of deci- 
sion, as to make the appeal to honorable gentlemen bere. Sir, 
this is not a question upon the life or Liberty of un individual, but 
upon the fate of nations. Howthen can any man, in such a case, 
and in such an assembly, dare to make the appeal, aid hope to be 
forgiven! What a icflection upon the mtegnity and the hone: of 
this louse! Sa, it is not a party quesnon. No man can make 
it such, until he can queneh the last spark of honor m the breast, 
and stop the cient of feeling in the heat, and put out the helt 
of truth an the mund, and stifle the vorce of conscience im the soul. 
Sir, itis our nght to deeule this question, it 18 our duty to decide 
it, Upon prineiple—a right m tust for our consutuents and coun- 
try, and a duty imposed upon us by relanons which we cannot 
change, and fiom which we cammot escape, coming down upon 
us from above, and spinging up before us tiom beneath, and 
flowing m from all around us, Let ths question, thercfure, be 
decided upon a fall end bread survey ofits merits, and its ments 
only. 
My positions are, that the Cherokees are not the tenants of 
Georgia, nor sulyect to her yunsdietion ; but that they are the 
sole proprictors of the terntory they ocenpy, whether as hunt- 
ing grounds or otherwise, and are sovereign 5 and that the Uni- 
ted States aic pledged to defend their boundary, and to protect 
them in all thew nehts and privileges as a uation. ; 

I suppose it will be admitted, that the Cherokees are a dis- 
tinet class of men fiom the Georgians, that they were once 
sovereign, and that the presumpfon 1s they are pee still. 
The onus probandi, as the profession say, 13 therefore upon 
Georgia, If she luims the right of dictating law to us ree 
once sovereign, i is for her te show whenee she deriv a it. ’ 

With this view of the subject, 1 propose to go pear ne 
origin of the State of Georgia, and briefly to trace her Hees 
to the revolution, to sce what her rights then were in relat 


MR. BATLS’S SPEECH. 233 


to the Indians, as admitted and established by compact. This 
will preclude the necessity of inquiring as to natural rights. 


In 1732, Georgia was a part of Sonth Carolina. And in order 
to erect a barner against the Iudiaus und Spaniards in Florida, 
upon the frontier of Sonth Carolina, George II., by epMeie 
cieated a corporation, styled the “Trustees for establishing 
the Colony of Georgia in Ainerica,” to hold for his use all the 
land between the Atlantic and the South Sea, as it was then 
termed, within the degices of latitude and the boundaries 
therein given. No individual was to hold more than fifty 
acres, ‘The command ofthe militia was given to the governor 
of South Carohna. In this patent, nothing issaid of the Indians. 
In 1752, it was suriendered, Oglethorpe, who was the active 
agent of the corporation, in 1733 arrivediu Georgia with a hun- 
dred and fourteen emigranty, men, women and children, and 
selected the site of Savannah, as the most eligtble place for a 
lodgment, where he erected a foit. The Upper and Lower 
Creeks were then twenty-five thousand strong. In order to get 
a title to some land, he employed a female of the half blood, the 
wife of a trader, to whan he made liberal presents, and gave a 
salary of a hundred pounds a year. She assenibled fifty Indian 
chiefs, and prepared then to accede to Ogicthorpe’s proposition 
of a treaty. They ceded, with some reservations, all the land to 
the head of tide-water, within the limits of the patent. That 
treaty admits that the Indians owned the land, and were sove- 
relon. They were veated with as “the headmen of the Creek 
nation ;” and the land, in express terms, is said to be theirs. 
* Although this land belongs to us,” the Creeks say, yet, in 
consideration the Georgians have eome for the good of our 
wives and children, and “ to teach us what is straight,” we make 
the cession. At Coweta, in 1739, another treaty, preceded by 
large presents, was made, in which the boundaries of the first 
cession were more paiticularly defined; and the trustees de- 
clare, “that the Mnglish shall not enlarge or take any other 
lands except those granted by the Cieck nation.” Tn 1762, at 
Mobile, at a convention of Indian nations, captain Steuart, the 
Indian agent, told thern, “tht the boundaries of thar hunting 
grounds should be accurately fixed, and no scttlement permitted 
upon them,” assuiing them “that all treaties would be faithfully 
kept.” And ata meeting at Augusta, in 1763, to which captain 
Steuart’s “talk” was prelimimary, a further cession of land was 
made by the Creeks and Cherokees in payment of the debts they 
had contracted, The governors of the four southern States were 
present. Asshowing clearly how this subject was viewed by them 
in 1767, we find the Indians complaining to the governor of Geor- 
gia of encroachments upon their lands; and they ask him “how 
it could be expected of them to govern their young warriors, if he 
could not restrain the white people?” In 1773, they cede anoth- 
er tract of Jand ; and it was then agreed, “ that the bounds fixed by 
that treaty should be the mark of division between his majesty’s 
subjects and the adh Indian nations.” 
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This Indian boundary limited the territory of the colonists 
onthe west. Wathin this they had a right to dictate law; be- 
yond this they lad no nght to do it. If they, or the king, their 
master, liad such night, then the Indians were bound to submit. 
A nght implies a duty. Now, who will pretend, that if the 
king had passed a law abrogating their customs, and making 
them amenable to the courts of Georgia, the Indians would not 
have had a ight to1esist? If the Cherokees were subject to 
the jurisdiction of Georgia, then, jiior to the treaty of 1763, the 
Indians beyond the Rocky Mountains were, (for the charter 
extended to the Pacific Ocean,) some of whom had never heard 
of the English nation or king. Who will pretend that he had 
aright to subject them to lis Jaws? Tle mght have had the 
power to conquer them, but he had no right to do it. This 
would lave been a right to10b and murder. 

The Indian boundary is sometimes called the “line of ordina- 
ry Jurisdiction,” maplying an extraordinary jurisdiction beyond 
it. What was that? By the right of discovery, settled by com- 
pact among the discovering nations, and since confirmed by 
treaties with most of the Indians themselves, the king of Gieat 
Britain had the sole and exclusive right of purchasing of the 
Indian nations their title to the Jand lying in that part of 
Ameiica, which had been assigued to lim. We cail it the ight 
of pre-emption The whole of lus exuaordinary jurisdiction 
consisted of the right to defend and protect that 1ight of pre- 
emption. The ling never attempted or claimed any thing 
nore. j affirm, therefore, that, with this exception. the Indian 
boundary was the boundary of the jmisdicticn ot both king 
and colony. I affirm, further, that the Indian nations were 
the sole and absolute owners of the Jand which they had not 
ceded, aud which lay west of the Indian boundary, subject 
only to this 1ostietion upon thei right of alienation. Accard- 
ingly the king, in his proclamation of 1763, disclaims any other 
right toit. Tle says, “itis but just and reasonable, and essen- 
tial to our interest, &c., that the tribes of Indians who hve 
under our protection” (as they now hve under the protection 
of the United States) “should nothe disturbed in thei posses- 
sions, which, not having been purchased hy us or ceded to us, 
are reserved to them: we lo, therefore, declare that no gover- 
nor or commander shall survey or grant them, and that they 
are rescived to the Indians.” The king does not rest the right 
of the Indian nations to these lands upon concessions, gilt. 
grant, indulgence, or expediency. but upon the broad and solid 
basis of the “justice and jeasonablencss of thei: unahenated 
title; a due regaid for ee principles will be found always 

with a wise policy. 
“ Before 1 Se from thie perrod, asthe whites commonly speak 
for the Indians, it is but right, when we can, to let them speak 
for themselves T refer to the negotiation at Lancaster, In 
1744, The governor of Maryland claimed some of their land 
by possession, Canasateego rephed—* When you mentioned 
the affair of the land yesterday, you went back to old times, 
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and told us you had had the province of Maryland above one 
hundred years. But what are a hundred years in companson 
of the length of time since our claim began—since we came 
out of the ground? For we must tel] yon that, long before one 
hundred years, our ancestors came ont of this ground, and their 
children have remained here ever since. You came out of the 
ground beyond the seas; but bee youinust allow us to be your 
elder brothers, and the lauds to belong to us long before you 
knew any thing of them.” 

To Virgima, who claimed some of their lands by conquest, 
another chief answered—* Thottgh great things are well re- 
membered by us, we do not reme:mbe: that we were ever con- 
quered by the great king, or that we have been employed by 
him to conquer others. !f1t was so, it is beyond our memory. 
We do remember we were employed tiy Maryland to eonquer 
the Conostogas; and the second time we were at war with 
them, we carned them all off.” 

The House will peiceive what the views of these people were 
of their right to their land, and what ther notions were of pos- 
session and conquest, I think it clear, therefore, ihat betore 
the revolunon, the Cherokees were not the citizens of Georgia, 
no: subject to the ynrisdiction of Georgia, nor tenants at the 
will of Georgia. 


When the troubles with Great Biitain came on, Congress 
immediately assuined the direction of the Indian 1elanons, as 
of nations clistinet from the States, and irdependent of them. 
After a short session for other put poses, m the autumn of 1774, 
Congress metin May, 1775, and in June a coimnuttee was ap- 
pomted to make an appeal to the Indian nations. They were 
addressed thus, by c:der of Congiess : 

“Biothers aud fizends, this is a family quarrel between us 
and Old England, Indians are not eoncei ned in it.” 

In the sane month, the Indian tribes were atranged into 
three departinents ; aud commissioners were appomted to treat 
with then: “in behalf of the United States, to preserve peace 
with then, and prevent them taking part in the commotions of 
the tinies.” 

In January, 1776, rules for Tedian intercourse were establish- 
ed, interdicting all “ tiade with them without 4 license.” 

In 1777, another “talk” was oddressed to them, reaffirming 
‘ that they ought to take no parti the war between the United 
States and Great Britain, aud stating also, that, although the 
“ Cherokees had been prevailed upon to strike us, trey had seen 
ther etror, had repented, and we had forgiven thei, aud 1e- 
newed our ancient covenant chain with thein.” 

In 1778, a treaty with the Delaware nation was concluded at 
Fort Pitt. The parties to it were “The United States of North 
America and the Delaware nation.” It stipulates: That there 
shall be peace ; and that the troops of the United States may 
pass “ through the country of the Delaware nation,” upon pay- 
ing the full value of the supplies they may have. It further 
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provides, that, “Whereas the enemies of the United States have 
endeavored, by every artifice, to possess the Indians with an 
opimon thatitis pur design to extirpate them, and take pos- 
session of their country—to obviate such false suggestions, the 
United States guaranty tv sad nation of Delawares, and their 
heirs, all their territorial rights, in the fullest and most aimple 
manner, as bounded by foriner treaties 3? and they further pro- 
vide for a contederacy of tmbes, of which the Delaware nation 
was to he the head, und to have a :epresentative in Congress. 

Here is recognition enough of the rights of Indians. And, 
to put an end tothe false suggestion, which none but au enemy 
could make, assurance is given, by treaty, binding upon the 
whole country, that their territonal rights shall be defended, in 
the fullest und most ample manner, as antecedently defined. 

Now, Sir, let it be reeollected, that, during this penod, all the 
States, by their agents, actg tuder their authority and with 
their sanction and approbation, adapted these measures. They 
may, therefore, he considered a fuir and decisive indieation of 
what was then thought to be our Indian relations. In no re- 
spect were the Indhans treated as citizens or subjcets, but as 
sovereign tribes or vations, with the power of making peace 
er war at pleasure; much Jess as tenants at the will of the 
States—one, any, or ull of them. 


When the articles of confederation were adopted, in 1778, 
or finally by all the States, in 1781, “the sole and exclusive 
nght and power of regulating the trade and managing al] the 
affairs of the Indians, ao¢ members of any of the Stutes,’ was 
given to the United States. In connexion with this clanse is a 
proviso, “that the legislative right of any State within its own 
dimits be not mfinged or violated.” ‘The argument is, that the 
Cherokees were che citizens of Georgia, and subject to her 
jurisdiction. Trem this article it 1s clear there were Indians 
with whom the United states had trade to regulate, and affairs 
to manage, who were not members of any State. If not the 
Cherokees, who were they? The land froin the Atlantic to the 
Mississippi, within the Innits of the Umted States, was within 
the geograplucal boundary of some one of the States. Accord- 
ing to the positicn of Geargia, therefore, there were no such 
tribes. Rehance is placed upon the proviso, as controthng the 
express grant, and if no effect could be given to the proviso, 
consistent with the graut, there might be something in the 
suggestion. But while the “power of entering into treaties and 
alliances” is given, in the same section there is a proviso, 
“that the legislanve power of the States shall not be restrained 
from imposing duues and prohibiting the exportation and im- 
portation of goods.” These articles were permanent ; and it 
was not to he foreseen what these tribes might become. With 
the same vicw, the proviso in relation to them might have been 
adopted. Or it might have been (the term Indians heing used, 
and not Indian nations) m order to restrain Congress from 
interfering with such of them as were dispersed among the 
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inhabitants of the States. Or, again, it might have been to re- 
strain Congress from controlluig the laws ef the States i elation 
to the people of these Indian nations, when within the acknewl- 
edged hunts and junsdiction of the States. Or, finally, 1t might 
have been out of abundant caution, without any distinctly con- 
templated olyject. Effect enough can be given to sustain the pro. 
viso, Without annulling the power granted. And thus grant plain- 
ly proves that there were fdian nations or tibes, wiio were ‘not 
members of any of the States; and if so, the Cherokees do uot 
belong to Georgia. What Congicss understood by this article is 
clear; for, immediately after the confederation in 1781, it passed 
a resolye approving of the apporutinent of comrussioners by 
general Grecue to negotiate a teaty with the Cherokee Inchans ; 
and the whole course of its legislation, down to the udoption of 
the Constitution in 1788, shows the same thing. 

Yn 1788, the Secretary of War was directed to notify the Indian 
nations, ‘ that the United States were disposed to eter into friend- 
ly treaties with the different tubes.” This was in May, after the 
peace. In September, Congress issued a proclaination, piohibit- 
ing settlements ‘ou lands mbhabited aud clanned by Indians, 
without the lunits and jurisdiction of any particular State,’ and 
prohibiting the purchase of such lands, without an cApress ‘ au- 
thority from the Umted States m Congress assembled’ What 
lands were these, withow the limits, and without the jurisdiction, 
too, of any State? Iau October, Cougress resulved that a con- 
vention should be holden of the diftereut urbes, for the purpose 
of receiving them ‘into the favor and proteetion of the United 
States,’ and of establishing ‘boundary lines of yioperiy to divide 
the setilements of the e:tizens from the Lucian villages and hunt- 
ing giounds.” Jn 1784, another resolve was passed, to expedite 
the holding of treaties ; and in 1785, particularly wath the Chero- 
kees and the Indians to the southward of them. ‘This is the re- 
solve under which the treaties ot’ Hopewell were held. The 
commissioners wee appomited tor the purpose of making peace ; 
they went under the protection of an armed force; they went 
with presents. Jt was a peace we sought, not the Indian nanons, 
After the treaties of Hopewell were concluded with the different 
tribes, the Indian departinents were reorganized, and another re- 
solve was passed in 1786, regulating Indian intercourse. No cit- 
izen was to resxle among or trade with the Indians, without a 
heense, And in 1788, upon appheation of Georgia herself, the 
Creeks were informed, that if they persisted in refusing to treat” 
with the United States, an anned fuice would be called out to 
protect the fioniicr. 

I do not find a remonstrance, or an objection even, by any of 
the States, to the powers assumed and exercised by Congress in 
relation to the Indian nations, except as to the treaty of Hopewell 
with the Cherokees ; and that Congress enforced, notwithstanding, 
by a proclamation in September, 1788, deeining it a tieaty bindin 
ppon the United States, and upon Georgia as one of the Unit 

tates. ; 
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__ In this condinon of things, the Constitution was adopted ; and, 
instead of the clause in the articles of confederation, with the 
hmitanon and the proviso, a general, unlimited, unqualified power 
13 given to Congicss, ‘to regulate commerce with the Indian 
tnbes,’ and as fully aud uncondmonally as with + foreign nations,’ 
or § among the severul States.’ ' 

This article m the Constitution establishes my position, that the 
Indians were not wembess of the States, nor subject to thei ju- 
risdiction ; but weie sovereign nations, with whom the United 
States had a commerce to regulate, If, as athimed, they were 
members of ihe State ef Geoigia—citizens or subjects—then the 
ciant of power was to regulate commerce ansong the several 
states and the nieubeis thereof; wluich isa power never clauncd 
nor admitted. Congiess deals only with States, the States with 
thear citizens or subjeets. Congiess, therefore, has the power, sn 
express terms, to prescribe all the forms of intercourse between 
the Unnted States and the Indian tiles, or to interdict at altogether, 
us the exigency may 1equre, 1 the same selsc, and to the same 
eMtent, us li hus with for cign nations, ; 


In 1790, the first Indian intereourse Jaw, under the Constitunon, 
was passed, foi bidding ull trade between the citizens of tle United 
States and the Indians, except by persons duly heensed. The 
fifth section provides, that if any citizen of the United States go 
into any town belonging to a nation of Indians, and there commit 
a crime, he shall be pumshed as if said crme had been committed 
within the junsdiction of a State. Is not this decisive, that the 
Cherokees are not citizens of Georgia? nor within the jurisdic- 
tion of Georgia? 

The act of 1796 defines the boundary of the Indian tribes, and 
makes it penal for any citizen of the Umted States to pass it 
without a license. 

Another act was passed in 1799, substantially of the same import. 

These acts were tempouy, and the piovisons of thein were 
imbodied 1n the act of 1862, which was inade permanent. It ts 
now m full force, wi) bas been, eve: since its enacunent. The 
only provisions, in either tis or the antecedent acts, olyccted to, 
were a part of the filtl section of the act of 1796, iclating to the 
forfeiture of lands, and Whe sixth section, pumshing with death 
the murder of an Indian. These provisions were, among other 
things, the foundation of a remonstiance to Congress, by Georgia. 
he objectionable feature of the tith section was omutted, and the 
sixth section was retained, m the act of 1802. This act has beer 
in foree, and has been enforeed by all the States, as 2 wise and 
constitutional law. Well, Sir, this 1e-affirms the Indian boundary 
as then established and defined by the Indian tieaties. It pn ovides 
that no person shall pass at, not even the goveinor of Georgia, 
much less his bahffs, without authority fiom the Umted States. 
Tt forbids all settlements by the whites on the Inchan lands, and 
invests the army with power to arrest and big offenders to pun- 
ishment. It makes vaid all grants by Indian nations, or individ- 
uals, unless sanctioned by Congress; and it commnssions tlic 
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President to see it faithfully executed. It will be perceived at a 
glance, that if the Indians were the citizens of Georgia, or sub- 
ject to her jurisdiction, the whole range of this act is unconstitu- 
tional, Congress can make no such internal regulations among 
the inhabitants of a State as it contemplates. 

The act of Georgia itself, “to extend her laws over the terti- 
tory in the occupancy of the Cherokee Indians,” 1s the most de- 
eisive proof that they were not within her jurisdiction hefore. 
The gencial laws of the State were without limitanon. Of their 
own foree, as soou as passed, they pervaded and covered the 
whole extent and circumference of her junsdiction. And yeta 
special act is now necessury to give them efleet among the Cher- 
okces! Why this? Because they were not within her junsdiction 
before. They were honest laws, and knew that their coninssion 
and power ceased at the Indian boundary, beyond which they 
had no right to go, and beyond whieli no citizen of Geo gia could 
go to execute them. {Congress has power, under the Coustitu- 
tion, to regulate counmeice with foreign nations, to say by whom, 
and under what restrictions, it may be carne on; to interdict it 
altogether, even; it has the tight as to the Indian thes. And 
having done it, Georgia 1s bound by it, unless she be above law, 
and so not subject to law. 


She is bound also by freaties, which the United States have 
made with the Cherokecs. Tlie power to make treaties is in 
these words : 

“The President shall have power, hy and with the advice and 
consent of the Senate, to make treaties, provided two thirds of 
the Senate concur.” 

The effect of treaties 1s declared in these words : 

“ All treaties made, or whieh shall be made under the authority 
of the United States, shall be the supretne law of the land, any 
thing in the constitution or laws of any State to the contrary 
notwithstanding.” 

It has been intimated, to get rid of the effect of our Indian 
treaties, that they are not treaties. What then is a treaty? Ham- 
ilton says, “Treaties are contracts with natous, wich have the 
force of law, but derive it from the obligations of good faith”— 
* Agreements between a sovereign and sovereign” —another name 
for a bargain, but a bargain between those who are sovereign. 

The treaties between the United States and the Cherokees were 
negotiated as treaties, and treaties hetween idtions competent to 
muke treaties. They were ratified as treaties. They were called 
treaties, not only bv us, but hy the French. Spanish and English, 
before our tine. They were aclimitted to be treaties hy Georgia. 
But whether treaties or not, is of no importance, because indis- 
putably they are what was meunt and intensled by the term as 
used in the Constitution ; they are the thing that was to have the 
power and force given to it in the Constitution, to control 
State laws and State constitutions. How, then, can we say to the 
Indian nations, that what we called treaties, and ratified as trea- 
ties, were not in fact treaties ? 
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I will call the attention of the House to the treaty of Hopewell, 
in 1785. Ths was a treaty in force when the Constitnnon was 
adopted. It was a treaty then “made ;” and “all treaties made, or 
which should be made,” &e., were to be the supreme law of the 
land. These are the words of the Constitution. Georgia, by 
adopting the Constitution, agreed, at least, to tlus treaty. Nor is 
there the slightest foundanon for the suggestion that she did not 
intend to ailirin tlus treaty, Let it he recollected that ths treaty 
Was not only wnfoinily ealled a treaty, known as such, bit of all 
other neaties, this Was most hkely to be distmetly in wew; Ist, 
Becanse it was a suhjeet of her remonstranee to Congress in 
17286; 2a, Because the boundary to which it related had been a 
matter of perpetual dispute between hier and the Umted States ; 
and, 3d, Beeanse, when she adopted the Constitution, the proela- 
mation of Congress wus then before the people, requning submis- 
sion to ths very treaty, and ealhng upon the arnry to enforce it 
aguinst the eitizens of Georgia. Of all snbjects, therefore, wich 
Georgia had openly and fully m view, this was the nist pronu- 
nent, nade so hy the important contemporaneous events which 
affected that State individually, But, independent of all this, it is 
enough that it was then deemed a treaty, and, as such, was made 
the snpreme law of the land. Now, what is it ? 

1, Itis negotiated hy plempotentianies ou beth sides, 

2. The United States give peace to the Chciokees, and receive 
them mto fiver and protection. 

3. A inutual 1? storavon of prisoners, &c. is agreed tpon. 

A, The boundary between the Cherokecs and the entizens of 
the Umted States (withm “the Unred States of Amenea”—the 
technical corporate name of the confederation, exeluding the idea 
that the humung gronn's lay in Georgia) is stated in these terns, 
“the boundary allotted, &e. is and shal! be the tollewing,” gong 
on to state it. Now, Sr, what form of words can add any thing 
to the suength of the covenant or guaranty volved in the phrase 
“is and shall be,” and that without Inmtation as to tme ? The 
guarauty in the treaty of Holston 1s nothing more than tins. It 
binds the United States, and Georma with them, and will bind 
forever, unless the Cherokees choose to remit the obliganon. 

5. The eitizens of the Umted States who had settled, 01 should 
attempt to settle, westward of the boundary established hy that 
weaty, ae outlawed, and Teft to the Indians to pumsh as they 
please. Whit, then, becomes of the right claiuned by Georgia to 
take possession of this whole country, and annex it to the contig- 
uous countics of that State ? . . 

G. Congress “shall have the sole and evyelusive right of regu- 
lating the tade wath the Indians, and managing all their atiairs im 
such manner as they shall think proper.” This artiele, which has 
been the subjeet of some criticism elsewhere, 1s in the very words 
of the power given to Congiess upon this paiticular subject, in 
the articles of confederation, with: this difference, that, wstead of 
saying “regtlatng trade and managing affairs with the Indians, 
it makes a wrong collocation of the words, and says, i regulating 
trade with the Indians, and managing all their affans,” the intent 
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obviously being to make the Indians agree that Congress should 
have the power to :egulate the tinde of the Umted States, and 
manage the affairs of the States, individually, or collectively, or 
both, with them. Congress fad no power to go tuither. ‘The 
treaties at ILopewell with the Choctaws and Clickasaws are 
expressed m the same terms. They were probably written by 
governor Blount, who attests then, aud heuce the simnlanty, 

The object tor which this power as given to the Uinted States 
is set forth in the sume uiticle, viz: “tor the benefit and*com- 
fortof the Iudiaus, and for the prevention of injuiies and eppres- 
sions on the put of the uuzens.” By what authority then does 
Georgia, m the face of this treaty, abrogate all their laws, usages 
and crstoius, subject them to her laws, and thros their coun- 
try open to the mioads, injuries and oppressions of her own 
citizens? And what becomes of the guaranty of boundary, and 
of the protection tlie United States pronnsed then: ? 

7. Retaltation 13 not to be practised on erther side. * except 
for a manifest violation ofthis treaty ; and then it shall be pre- 
ceded by a demand of justice; and, if 1efitsed, hy a declui ation 
of hostilities.” This, sir, looks very inuch like sovereignty. 

I have said that tins teaty was affirmed, by the adoption of 

the Constitution, as a “ treaty made,” aud itusstillin loree. To 
remove all doubt upon this sulyect, I have only to remark, that, 
by the treaty of Pinladelplia in 1704, at Tellico in 1/98, and 
aga 1 1805, aud at the Cherokee agency in 1817, by general 
Jackson, the treaty of Hopewell is recognised as a treaty in torce, 
and perpetuated. But this is uot all. tn August, 1790, after the 
Constitution was adopted, Washington addressed the tolluwing 
note to tlie Senute: 
, “shall conceive myself bound to execute the powers nitrust- 
ed to me by the Constitution, to carry mite effect and tiuthtul 
execution the treaty of flopewell, unless it shall be thought 
proper to atteispt to arrange a new boundary with the Chero- 
kees, eiubiuciug the settlements, and compensating the Chero- 
kees for the cessions they shal] make on the occasion.” The 
white people had encroached upon the Che:okees contiary to 
the treaty of Ilopewell, and the question was whether to expel 
them by force, or purchase the land they occujned, and so by 
agreeinent change the boundary fixed by the treaty of llope- 
well. Ee goes on—* Is it the yudgimeut of the Senate, that over- 
tures shall be made to the Cherokees to airange a new boun- 
dary, So as to embrace the setile:nents made by the winte peo- 
ple since the treaty of Hopewell?’ The Senate answer—‘ Vhat 
they do advise and consent that the President cause the treaty 
of Hopewell to be carited into effect according to its terms; or 
enter into arrangements for a further cession of territory from 
the Cherokees, at his discretion.” 

Hence the House see that this treaty was not only affirmed by 
the Constitution, but, during the first Congress under the Constitu- 
tion, it was recognised as a treaty in force; and without any 
change, except as to the boundary, which has vamed with the 


subsequent oa of territory, it still remains a treaty in force 
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It had in it no limitation as to time; and if it be not now in 
force, let the advocates of this bill tell us when, where, and how 
it was abrogated. 

The treaty of Holston with the Cherokee nation, of 1791, was 
accordingly negotiated, by which a taurther eession of Jand was 
obtained, aud thereby the necessity of removmg the intruders 
obviated. A new boundary was established, of course, “and, in 
order to preciude forever all disputes relanve to said boundary, 
the name sliall be ascertained, says te ticaty, and maiked plain- 
ly.” And by the seventh arucle, “The Umnted States solemnly 
guaranty to the Cherokee nation al! their lands not hereby ce- 
ded.” Here the guaranty m the veaty of Mopewell os 1e:tera- 
ted in a more distinct and solemn form; for it will be found that 
Washington, when he asked the advice of’ the Senate, to which 
{ have alluded, and i prospect of ths identical treaty of Hol- 
Ston, put thus question, “ Shull the United States stipulate sol- 
emily to guaanty the new boundary which may be arrang- 
ed?” And the Senate answer, “That 11 case a new beundary, 
other than that in the treaty of Hopewell, be made, the Senate 
do advise and consent solemily to guaranty the same.” Sir, 
treaties cannot be aunulled atpleasme. ‘Lhere may not he goed 
faith enough iu the parties to heep them, but ther obligauons 
hive. Wrat answer can you give Uie Cherokee uation when 
now called upon to redeein this pledge? to make good your 
guaranty of this boundary, and to prevent the partition of their 
nation, and the annexation of its puts to Georgia? The Piesr- 
dent bas told us, “they must subnat.’? This hall tells us so, and 
tells the workd so. Submit, oi 1emcve, iw the language. This 
treaty of Holston, the niuth article, further stipulated, “that no 
citizen of the Uimted States should go mito the Cheickee cauntgy 
without a passpoit,” the barriers of which are all prostiate, and 
any nan may now go at pleasure into it, or over it, unless this 
government interpose. bonita’ | 

Another tieaty wes concluded at Philadelphia in 1794, and 
another at Tellico in 1798, by which the Che:okees cede moe 
land, and by wlach the Umted States, “in consideration of the 
cession thereby niade, say to the Clierokee nation, that they 
will contnive the gnaanty of the remainder of their country 
forever, as made and eontamed mn fornicr treaues”—Hapew ell, 
Holston, and Philedelplua. This is found im the sixth article of 
the tieaty of Teihco, In the fuce of these adunssions on our 
part, who wall venture to say that the Cherokees are the citi- 
zens, the tenants at will, of Georgia? or sulycet to the Juris- 
diction of Georgiu? Who does not see that they were sove- 
reign? the sole, the adnntted plopnetors of the Wouniys 
guaranticd to them forever”—we, the United States of America 

The same stipulations as to boundary, settlement, trade, and 
generally as to mtcreourse, are contained i these treaties, as ae 
conzprised in the law of 1802, and show conclusively, not only 
that the Cherokees are not subject to the juisdichon of Gcor- 
gia, but they interpose the most insurmountable Ee to an 
assumption of it by Georgia. And I feel justified in affirming, 
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hat, unless the laws of the United States, and treaties under 
which we hold milhons of acres of Jand—laws and treatics nev- 
3 questioned until it became necessary to deny their authority 
o sustain this claim—are a dead letter, the sovereignty of the 
Yherokees is recognised, and the protection of thern guarantied. 


_ At this stage in the progress of my remarks, allow ine to ad- 
‘ert to the orgin of the claim on the part of Georgia, with a 
new to a consideration of the settlement of it in 1802. 

I have alrcady remarked, that, at the commencement of the 
evolution, the Indian bonndary 1n the different Stutes was the 
voundary of their ordinary jurisdiction, and included the lands 
vhich fad been purchased of the Indians, as the aborginal 
wopnetors of them. In the progress of the war, a qrestion 
rose as to the wild lands west of the boundary, aad cast of the 
Vississipm. Some of the States, having no particular title to 
hese lands, being sev eied from them by other interjacent States, 
iad, nevertheless, a deep interest in this question. An extract 
rom the Jouinal of Congress, 11 1783, will show how this mat- 
er was viewed by oue side, at least, at that time. It is by way 
Wfrecital. ‘Whereas the territory (of the Umted States) com- 
rehends a large extent of country lying without the lines, Limits, 
yw acknowledged boundaries of any of the United States, over 
which, or any part of which, 10 State can, or ought to exercise 
iny sovereign, legislative, or jurisdictional faculty, the same hav- 
ng been acquired under the cenfederation, and by the jomt and 
inited efforts of all: And whereas several of the States ueceded 
o the confederation under the idea that a country unsettled at 
be commencement of this war, claimed by the British crown, 
f wrested from the common enemy, by the blood and treasure 
ofthe thirteen States, should he considered as a common prop- 
arty,” therefore, Resolved, &c. Nothing was done by Congress 
pon this proposition. The other States, howevcr, ceded their 
ight to these lands, under certain limitations and reservations 
10t material to be stated, to hecome a connmmon find fot the ben- 
3fit of the United States.* Georgia held on, and claimed as her 
own, the immense and valuable tact of land lying between the 
Atlantiv and the Mississippi, a part of wiich now consututes 
he States of Alabama and Mississippi. This was gained hy the 
war of the revolution, the expense of which was apportioned 
imong tLe States according to “the white, black, and mulatto 
oopulation,” exelnding Indians; and during the confederation, 
according tothe “value of the land in each State granted or 
surveved for any person,” excluding the wild lands. White 
Virginia paid eight hundred thousand dollars, and Massachu- 
setts eight hundred and twenty thousand, Georgia paid sixty 
thousand only. 


a 


* New York cededin 1781. South Carolina ceded in 1787. 
Virginia, 1784, North Carolina, 1789, 
Massachusetts, 1785. Georgia, 1802, 


Connecticut, 1786. 
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Immediately after the prehnnnaries of peace, Georgia under-" 
took to forty her clam, and passed an act declaring that the 
boundary of Georgia “does, aud did, and of a light ought to ex- 
tend to the Mississipjn,” resting the night to such an extent of 
boundary upon her charter, and the articles of confederation. 
The charter had been given np long before, and therefore no claim 
could be sustained under that; and itis clear the confedera- 
tion settled nothing i relation to the title to these lands — Geor- 
gia, in her constitunon of 1798, after setting forth her boundary 
as mi the act of 173:3, declares that “all the ternite: y without the 
present temporary line, and within the lamts aforesaid, (that as, 
between the Indien boundary and the Mississipy,) is nos, and 
of right, the property of the free citizens of tlis State” By the 
same aincle authority is given to sell to the United States the 
Jand lying west of the Chatahooche, and to procure an extin- 
suishiment of Indian clanns to the land east of thatziver. The 
boundary of the ordinaiy jmrisdietion of Georgia—* the tempo- 
rary hne”’—is hee recngmsed iu her constitution, and the Cher- 
okee country as lying without that boundary, as also the nght of 
the Cherokees thereto. The purpose of Georgia was to estab- 
heli im herself the right of pre-emption, as adyeise to the nght 
elaimed by the Uinted States. 

After twenty years dispute upon this subject, in 1802, com- 
missioners mutually appumted hy the United States of the one 
part, and Georgia of ihe other, settled this much agitated and 
jong disputed subject. George ceded to tie United States the 
land west of the Chatahooche, now Alabama and Mississippi, 
the Umted States paymg her one million two hundied and fifty 
thousand dollars, and taking it subject to certam other clams, 
and among them the Yazoo claim, for which we have paid 
about five nulhons. The Umted States ceded to Georgia the 
land Wing east of sae river, or the jine of cession, whatever it 
wus, and west of the Fudan boundary, 01 the boundary of her 
ordinury junsdiction, and enguged to extingimesh the Indian 
ntle to at “as early as the same could Le perceably obtained on 
reasonable terins.” ‘Fhe woids of cession were, “the United 
States cede to the State ef Gearpia whatever claim, right or 
title they may have to the yunsdiction or seilof any lands,” 
deserybing them. It is an assignment, or release of the right 
which the Umted States had to the jmasdienon and the soil. 
Now, Sir, what was that? Not a riglit tu chetate laws to the 
Cherokees, not anglitto cance! thei laws and customs; nota 
light to nsade, ent uy, and distibute ther county at pleasure. 
fo, Sun, the United States reves claimed, nor had, nor exercis- 
ed that nglit. All our obhgations to the Cherokees hy treaties, 
laws, and long established intercenrse, were compauble with 
it. Not the federatise obligation we were under to protect the 
Cheokees. That was, in noe sense, a pursdictioual mght, but an 
obligation, growing out of teaty stipulations—a trust, personal 
and confidential, to be exercised hy the United States, and not 
assignable nor reaiovable, but hy the consent of the Cherokees, 
Nor wasnt intended to be “eeded;” for it has been recogmsed 
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in ten successive treaties, since the cession, as still existing in 
the United States. Itwas a trust, for assimming wineh the Uni- 
ted States received an equivalent—tfor which they were paid. 
It conferred no favor, but unposed an obligation—one, therefore, 
that Georgia would not leave been willing to receive if the Uni- 
ted States could have transferred it. What wasit, then? Sim- 
ply and solely the nglt of pre-emption. ‘This was all the 
“¢laun, right, or title,” the United States had to the soil.” 
And the right to protect that mght of pre-enption—to defend it, 
if need be, in any way in which it inight be assailed—was all 
the claim, right or title the United States had to “ jurisdiction.” 
And these were ail the United States could, er did assign, or at- 
tempt to assign, to Georgia. But this while country was then 
subject to the Indian title, possessed by the Indian nations, under 
the government of the Indian laws, suchas they were, and fully 
and absolutely, with the linutations | have named, and those not 
at all effecting their sovereignty. In this concition of things the 
United States stipulated with Geoi gia to extinguish the Indian 
title. When? When it could be dence peaceably—by treaty, not 
force—by cession, not tsurpation—with the free consent, not 
against the will of the Cherokees. Lfere wus no stipulation on 
the part of the United States, express or implied, to adopt any ex- 
pedient to hasten the extinguishinent of their title, whieh would 
not he open, fair aud honorable ; not even wlicn it could be done 
“peaceably,” unless on “reasonable terms”—for a fair eqniv- 
alent—not at all events and hazaids ;—not an obligation abso- 
lute, but conditional, Aud if the Cheiukces refuse to sell and to 
leave their country, the Umted States are under no obligations 
to Georgia, other than to keep up a standing offer of reasonable 
terms to the Cherolees. ‘Phis ccitainly is the case, if we sub- 
ject the compact to any rule of right 1cason, by which contraets 
with individuals are governed. The lanl was not hers before. 
The compact is an adinission of it. It is uot to become hers 
until the event happens that is to inake it hers; and that is the 
extinguishinent of the Indian title. Confozmably to this view 
hoth parties acted, for the twcuty-six years next sueeceding the 
compact. J{ Georgia be now nght, the inte: course law of 1802, 
which was in force when lier compact was made, was a direct 
invasion of her sovereignty. Did-she ask for its repeal? No, 
Sir. Wercourts enforeed it, and have done so ever suice. The 
treaties then existing werc, also, pon her jn eset assumption, 
an invasion of lier sovereiguty, interdicting the governor from 
passing a line within her own jurisdiction—from entering or 
leaving the city of Savannah, for example. Did she require 
that they should be modified or annulled ? Not only no stipula- 
tion was made on this subject, when it was under examination 
by the commissioners, but no request even. And until very 
lately, she has aequieseed in them, and in ten other successive 
treaties of the same character, made since, taking the fruits of 
them without an intimation to the Indian nations that they 
were void, or that they were parting with their land for nothing. 
Now, Sir, I at this question—this long disputed, and, if you 


Hy 


ow : 
°16 MR. BVILSS SPEECH. 


please, vexed questiou—is settled; ys not open to re-examila- 
non by Georma. If there be force m law, or force in tieaties, 
or force m contract, this qnestion 1s settled, and Georgia 1s 
bound and estopped on this subject. 

But, admnttmg the right of pre-emption to those lands to bein 
Georgia, withont restriction or huntation, by virtne of the corn- 
pact of 182, and that she may ecxtingiush the Indian titie, let us 
Bee how she may doit under the conipact, by which she claims 
the night to dort. hiss supposme her not bound by the laws 
or treaties of the United States, but by the act she aflumis and 
under whieh she «lan. 

One article of that compaet was, that the ordinance of 1787, 
“an allaits parts, should exteud to die territory contained in the 
acto? cession,” except in ouc particular. not material here to he 
considered. One part of that ordinanee of 1787 was, that “ the 
ulmost good faith should always he observed towards the In- 
euans; thei fends and property should never he taken fiom them 
without their consent: andan their properly, rights and hberty, 
they never should be invaded or disturbed, untess im just and 
lawful wars, authorized hy Congress; but laws founded im jus- 
fice and Aaaanily should fiom time to time be made, for pr evené- 
wg wrongs beng done fo them, and for preserving peace and 
frieudship with them.” Another part of the compact was. that, 
whenever auy uew States, that unght be formed out of the’ ter- 
ritory so ceded, shonkd be adunutted mto the Union, it should 
be on au equal ivoung wath the original States, in all respects 
whates er.” q 

This article iv the o1dinanee of 1787, in relation to the In- 
d:ans. is declaratory of the rnle of justice and pohey to wiich 
ell the States me subject, and by winel they are to be govein- 
ed; as the new Sintes are to come into the Union “on equal 
terms with the old States an all respects whatever,” entited to 
the same privileges, and sulyect to the same duties. When, 
therefore, the old States requne of the new “to make laws to 
prevent wiongs bem done to the dndiaus,—that good faith shall 
always be obsericd, that their property, rights and Whecty shall 
not be invaded,” st is an Adtission that they are under the same 
obhgations Fndeed, these we such principles of natural yus- 
tice as nnd all men, Whether deelared cr not. "They, at least, 
are not uneon-litntional principles. Now, Sir, can any thing be 
more clear dian that Georgi here adnnis that the Indians have 
land—have property—have rights—have hherty* that, in the 
enjoyment of them, ey are never to he invaded nor distua bed 2 
or, if at all, only sm jnst and lawful wats authorized by Con- 
gress? This is what Geo gia concedes to, and aftirins of the In- 
dians west of the hne of ecrsion—a line thet rus through the 
Cherokee nation. ‘Thisis what she imposes upon the new States 
as a fundamental law of their bemg, subject to whieh they come 
weto the Union. If true of the natives of Alabama and Missis- 
Sippl, is it not true also of the natives helonging to the same re, 
fon on the cast as well as on the west side of the ups of cession : 
of Georgia as well as of Alabaina and Mississippi? Does this 
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compact make a distinction among the people of the same tribe? 
or between the lands they have seen froin the tnountams or 
passed in the chase, and those they have cultivated? The 
Cherokees have not only this lend, property, and liberty, anit 
these rights leie spoken of, ‘but in these they ae never to be 
invaded nor distinbed by any State, never, execpt in a war de- 
elared by Congress. How then cain Georgia catingaish the fi- 
dian title, take possessicn of the Indian lands without their 
consent, unless she violates her own compact, as well as the 
Jaws and treaties of the United States? But has she not dis- 
turhed the Cherokee nation, and invaded ther property, rights 
and hberty ? if by an act to nuke © all the laws, ordinances, 
orders and 1egulations of a uation,” as if they had never been ; 
if to subject the people of it to alien Jaws, and, at the same 
time, to exclude in any suit the evidence of the laws, usages 
and enstoins upon which then ynoperty, 1igbts and Iberty all 
rest as npon ther basis, and withuut' which there cay be no 
property, or Histimenon of property, or rights, or liberty,—he not 
distutbing end invading their property, nights and hbeity, will 
you tell me, Sir, whatis? 2f thisis uot something more than 
making laws, fonnded in justice and linanity, to prevent 
wrougs bemg done to then, what would be ? 

Mi. Speakes, there is not an act of Georgia, since Ovlethorpe 
first planted his foot npon the site of Savannah, when duly con~ 
sidered; there i» not aresolve, ordinance or law of Coneress ; 
there is not a treaty of the United States wath the Indian tribes, 
that does not tend to establish the fret, that the Indians are the 
mopretos of the lands and hunting-gionnds they clan, sub- 
Ject only to the restnetion upon their right of ahenation. You 
might have put the guestion to every man iu thas pation, or 
child on the flontiaa, and Jie would lave teld you so, until the 
logisiation of the States, auled by interest, istructed him cther- 
wise. What then beeomes of the tenancy at will—at siffer- 
ance, as asserted by Georgia? Not one act, law or treaty that 
does not establish the fact that the Cherokees are sovercign. 
Sir, when were they otherwise? In what field were they 
conquered? Produce the proof. Bunt were there something in 
the shape of evidence, it would lhe controlled hy a smgle, un- 
dispnted, admitted fact—here is the nation, unt this mvasion 
of it, sull sovereign. There is no tradition that has not been 
lost in its descent, that it was ever otherwise than sovei eign. 
‘The pyramids of Mevpt, npon teir own broad and solid founda- 
tions, are not hetter proof of themselves, than the Cherokee na- 
isn is of its sovereignty, Sir, the cmblems* of it were sparkling 
in the sun, when the white men, who now mhalnt Georgia, and 
all who ever did, were in the loins of theh Enropean ancestry: 
and the bird that bore these emblems aloft in the upper skies 
—the region that clouds never darkenecd—was not more the 
king of birds, than the Cherokees were the lords of the country 
in which they dwelt, acknowledging no supremacy but that of 


* The feathers of the eagle 
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the Great Spirit, and awed by no power but his—absolnte, 
erect and mdomitable, as any creatures upon earth the Deity 
ever formed. 


But it 1s said the Constitution foi bids the “erection of a new 
State with the jurisdicuon of another State,” and the efore 
the Cherokee government cannot be tolerated. Before I ex- 
amined the subject, ] was embarrassed by this consideration. 
But it will be found that this aucle was drawn with great 
caution and forecast, and for the very puipose of saving these 
httle soveraagnties of the abompinal inhabitants. In the first 
place, as has been clearly shown in this debate, they are not a 
“ Stade,” within the meaumg of the Constitution. In the next 
place, they are not a “new State.” They were sovereignties 
When the Constitution was adopted. Therefore the existence 
and toleiation of then: was then ws much a violation of the 
Constitution as itis now. According ta the Georgia doctrine, 
the government of the United States was then boind to do 
what itis now doing ; that ts, to pur an end to the Cherokee 
nation. In the third place, if a “new State,” rt is not a State 
formed “within the jurisdiction” of Georga. The Consutu- 
tion does not say, in the atten repeated phrase, within the 
“chartered Init,” or “ geographical limits,” or “limits”? of 
Georgia. No such thing. The Indian boundary is the limit 
of the jimisdiction of Geargia. The other limes indicate the ex- 
tent of country to whieli she clamns the right of jne-cmption, 
and, by every new purchase, of adding to her territory, and 
thus extending the Ininits ef her jurisdiction, 

These equisocal terns were rejected, and the worl “ yuris- 
diction” was siuhstituted by the flameis of the Constitution, 
extending to tle Iida boundary only, and being so consider- 
ed by Georgia hersel{, down to the time of this dispute. Now, 
Ltake it npon myself to say, that, after the adoption of the 
Constitution, there was no pretence for athinung that the Cher- 
okees were within the juuisdiction of Georgia. 

What the views of the framers of that instrument were mn 
relation to these remnants of once miglity nations, I cannot 
say. Probably they looked forward to the tine when they 
would melt away or mingle with the current of white popula- 
tion, or pass off in some othe: form. Certam I arn it was not 
their intention that “in their property, nights or hberty they 
should ever be mvaded or disturbed.” — This our ancestors said 
in 1787, and placed it on record; and Georgia said the same in 
1802. The Cherokee nation is not, therefore, anew State, foim- 
ed within the “jniisdie tion” of Georgia. 

[do not 1emark upon the improvement made in the Chero- 
kee form of government; for any man of sense must see that 
that can make uo difference. The more perfect the system, the 
better; and the less the trouble fiom it. 2 : 

It has been sand also, that the United States have not extin- 
guished the Indian utle to the Jands in question, as agreed at 
the cession. I have already remarked upon the conditions of 
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the obligation then entered into; and it is a full answer to this 
complaint to say, that the United States have eatinguislied the 
title until the Indians lave refused to cede another acie, and 
that they have been always ready and willing, and are now 
ready to doit, if the Indians wall’consent to it. 

Then, again, it is said that the indisposition to sell is the re- 
sult of the civilization of the Cherokees, and that that has been 
brought about by the agency of the government. ‘Tbe answer 
to this 1s, that the United Stutes were under obligation to do 
what they have done, prior to the conipact of 18025; and this 
was known to Georgia, and she took the stipulation subject to 
this obligation, which is distinetly reeoguised an ler own 
compact. 

Again, it has been urged against some of the tieaties guar- 
antying this country to the Cherokees, that the “just elaims 
of the State of Georgia were prejudiced” thereby, contrary to 
the Constitution. This is begging the question; for Georgia 
has no “jnst claim” to the Cherokee country, anid therefore 
none is preyudiced. Georgia has no right, constituuonal or any 
other, that is incompatible with the engagements you have 
made to the Indian nations, or that 1s mrvaded by any law you 
have passed “to prevent wrongs being done to them, or to 
preserve peace and friendship wath them.” 


Sir, you cannot take a step in the argument towards the re- 
sult contended for by the friends of this bill, without blotting 
out a treaty, or tearing a seal floin your boud. IT give to the 
bill the connexion which it has im fact, whatever may be said 
to the coutrary, with the laws of the States to which itis sub- 
sidiary, and with the decision of the President, that the Indians 
must submit or remove. Now, Sir, I say you are bound to 
protect them where they aie, if they clann it at your hands; 
that you violate no iight of the States in doing it, and will vio- 
late the rights of the Indian nations by not domg it; that 
when the United States, in consideration of the cession of land 
made by the Cherokees to this government, guarantied to them 
the “remainder of their country forever,” you meant sometlang 
by it. Sir, itas in vain to talk upon this question , mupossible 
patiently to discuss it. Ifyou have honor, it is pledged, if you 
have truth, it is pledged; if you have faith, it 1s pledged j;—a 
nation’s faith, and truth, and louor! And to wham pledged ? 
To the weak, the defenccless, the depeudent, Fidem Anrglo- 
rum in federe clegimus, they say to you. Seleeting your faith 
and no other,—yon would not have it otherwise,—we reposed 
our trust an |confidenee in you, and you atone. And for what 
pledged? Wherever you open your eyes, you see it, and 
wherever you plant your foot upon the earth, you stand upon 
it. And by whom pledged? By a nation in its youth—a re- 
public, boastful of sts bberty ; may it never he added, untmind- 
ful of its honor. Sir, your decision upon this subject is not to 
be rolled up in the scroll of your journal, and forgotten. The 
transaction of this day, with the events it will give rise to, will 
stand out upon the canvass m all future delineations of thie 
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(quarter of the globe, putting your deeds of glory in the shade. 
You will see it every wherc—on the page of history, in the 
essay of the moralist, in the tract of the jurist. You will see it 
in the vision of the poet, you will feel it in the sting of the 
saurist; you wall encounter tt i the indignant frown of the 
imend ot liberty and the nights of mun, wherever despotism 
has not subdued to ats dommumon the very look. You wall meet 
It upon the stage; you will read at in the novel, and the eyes 
of your ecluldien’s children, thoughout all generations, will 
gush with tews as they 1un over the story, unless the oblivion 
of another uge of daikuess shou!d come over the world, and 
blot out the record and the memory of it. And, Sir, you wall 
meet it at the bar above. ‘The Cheiokees, if they are men, 
cannot subimt to such laws and such degradation. They must 
go. Urged by such peisuasion, they must consent to go. If 
you will not interfere mi their bebalt, the 1esult is ievitable— 
the object will be accomplished. When the Cherokee takes 
lus last look of the cabin be has reaved—of the field he has 
cultivated—of the mcuud that covers the ashes of his fathers 
for unknown generations, and of bis family and {uends, and 
leaves all to be deseciated by the greedy and obtrusive bor- 
derer—Sir, I will not venture upou a deseription of this scene 
of a nation’s exit and exile. £ will only say—I would not 
encounter the secret, silent prayer that should be breathed from 
the heart of one of these sufferers, armed with the energy that 
faith and hope would give it, if there be a God that avenges 
the wrongs uf te injured, for all the laud the sun has looked 
upon. Tihiese children of nate will go to the stake, and bid 
you stitke withont the motion of atmuscle ; but if they can bear 
this; if they have reduced whatever there is of earth about 
them, to such a subjection to the spirit within, as to bear this, 
we aie the men to go into the wilderness, and leave them here 
as our betters. : 
Mr. Speaker, there are many collateral arguments, bearing 
upon the inain point of this discussion, that I mtended to have 
urged, and imany duectly im my way, that J lave passed over, 
and most of them [have but touched. But, full of mterest as 
this question 1s, [dare not ventire longer upon the patience 
of the HJouse. At this age of the world, and in view of what 
the original possessors of this contment have been, and what 
we weie, and of what they have become, aud we are; any 
thing but the deep and lasting ifamy—to say nothing of the 
appalling guilt—of a breach of faith with the Indian tribes, If 
the great inen who have gone before us were so unprovident, 
as to mivolve the United States in contradictory and ineompati- 
ble obligations, a breach of faith with all the world besides, 
rather than with these our confiding neighbors. If we must 
be made to blush, let it be before our equals. Let there be at 
least dignity in our bumilration, and—somethig besides un- 
mixed selfishness, and doniineering cowardice, in the act that 
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Mr. Crocxetr said, that, considering his very humble abilities, 
might be expacted that he should eontent himself with a silent 
ote; but, situated us he was, relation to bis colieagues, he felt 
to be a duty to hnnself to explain the motives which governed 
im in the vote he should give on this bil. Gentlemen had 
ready discussed tlie treaty-inaking power; and had done it 
qwuch more ably than he could pretend to do. He should not 
rerefore enter on that subject, but would meiely make an expla- 
ation as to the reasons of hs vote. He did not know whethier a 
yan* within 500 tales of lis iesidence woukl g.ve a simlar 
ote; but he knew, at the sune tims, that he should give that vote 
vith a clear conscience. He had lus constituents to settle with, 
ie was aware ; and should hike to plcasc them as well as other 
‘entlemen ; but jie had also a settlement to make at the bar of his 
xod ; and what Ins conscience dictated to be just and mght he 
vould do, be the co isequences what they might. [Ee beheved 
hat the people who had been kind enough to give him thier suf- 
rages, supposed lum: to be an honest man, or they woukl not 
1ave chosen hin. If so, they could not but expect that hie should 
ct m the way he thought honest and right. ile had always 
iewed the native Inlian tubes of this country as a sovereign 
ople. He beheved they had been tecogmised as such froin the 
ery foundation of this government. and the Un ted States were 
ound by treaty to protcct them; it was their duty todo so. And 
s to giving the monsy of the American people for the purpose 
f removing them in the manner proposed, he would nat do it. 
Je would do that only for which he could answer to his God. 
Vhether he conld answer it before the people was comparatively 
tothing, though it was a great satisfaction to him to have the ap- 
robation of his constituents. 
a ee Set aren ba ean triint igh TG Sirens seen 
* That is, a member of Congress. 
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Mr. C. said he lad served for seven years in a legislative body. 
But from the first hour he had entered a legislative hall, he had | 
never known what purty was in legislation; and God forbid he | 
ever should. fle went tor the good of the country, and for that | 
only. What he did asa legislator, he did consciciuiously. He should 
love to go with his colleagues, aud with the West and the South 
generaily, if he coukl; but he never would let party govern him 
ina question of this great consequence. 

He had muny objeetions to the bill—some of them of avery | 
serious ehauets, One was, that he did uot Lke to put haifa | 
nilhou ot money into the hands of the Nseeutive, to be used ina | 
manner whieh nobody eantd toresce, and which Cougress was not | 
to conirol, Another objcetion sas, be Git pet wish to depart | 
from the rule velich had becu observed towards ihe Taudian na- | 
Hous from the foundation of the goverment. He considered the | 
present appheution as the last alscrnative for iese y.cor rerumants | 
of a ones poweriul people, "heir oniy ehance of ani was atthe | 
hands of Congress. Should igs mensbers tum a dif ear to their § 
eres, uisrry just he their tate. Phat was lis candid opliion. 

ain C. seid he was often forcil 


ihly roaninded of the retmrk made | 
by the fainous dod JucWet, in che retando of this building, when | 
he was shawn the panuel which represented in sculpture ihe fret | 
Janding of the Pilgrims, with an didian elie? presenting to therm | 
an ear of eoru, iu tekes of fhendiy woleome. Phe aged Indian § 
said “that was goo.” "Phe tndian said, he knew that they came | 
from the Great Spirit, and lie wos wilung to slare the soil with § 
his Droders frou; over the great water, Hat when he turned | 
round 10 another pennel represcuthig Pours treaty, he svid “AhY 
al?’s gone now.” "Phore Was a creat deal of truth ti ibis short | 
saying ; aint the present DU) wes a strong commentary pon it, | 

“Mr. Cy said that four countics ef jiis dissiet bordered en the | 
Chickasaw country. i 


k 


eippi. (le did not kuow what sort of a conntry it wes in whieh | 
they were to be serthead. The woul! wilhngly appropriate money | 
in order to send proper persons to exanine the country. And) 
when this had been done, and a fiir and free treety had been | 
made with the tibes, they were desivous of removing, he woul 
vote an appropriation of any stan necessary; bat ull this lad beer 
done, he would net vote one cout, He could not clearly under 
stand the extent of this bUL It seemed to go to the removal of | 
all the Cidinns, in may Biste east oF the Miasiss ppb river, in which | 
the United Srates owned avy land. Now, there was a considerable | 
number of thei still negiveted 5 there was a considerable number) 
of then in Pounessee, and the United Sines’ government owned | 
no land in that State, uorili and cast of the congressional reserva~! 
tion ine. No man could be more willing to see then remove: 
than he was, if it could be done ina manner agreeable to ihem-} 
selves; but not otherwise. Le knew personally that a part of the) 
tnbe of the Cherokees were unwilling to go. When the propo-! 
sal was made to them, they said, “No: we will take death here at} 
our homes. Let them come and tomahawk us here at home: we} 
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nN 
are willing to die, but never to remove.” He had heard them- 
this language. Many different constiuctions might be put upon 
this bill. One of the first things which had set him against the 
bill, was the letter from the secretary of war to colone| Montgome- 
ry—from which it appeared that the Indians had been intruded 
upon. Orders had been issued to tun them all off except the 
heads of the Indian families, or such as possessed improvements. 
Government had taken measures to purchase land from the Jn- 
dians who had gone to Arkansas. If this bill should pass, the 
same plan would be carried further; they would send and buy 
them out, and put white men upon their land. It lad never been 
known that white nicn and Indians could live together; and in 
this case, the Indians were to have no privileges allowed them, 
while the white men were to have all. Now, if this was not op- 
pression with a vengeance, he did not know what was. It was 
the language of the bill, and of its friends, that the Indians were 
not to be driven off against their will 


fere i f) Gd not ca 
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g . He could 
stand tha e knew that he stood alone, having, perhaps, 


t 


e bill. He felt that 
onstituents honestly, 


of rejoicing to him till the day le died, that he had given the 
vote. Ie had been told that he should be prostrated ; but if so, 
he would have the consolation of conscience. He would obey 
that power, and gloried in the deed. Le cared not for popularity, 
unless it could be obtained by upright means. He had seen much 
to disgust him here; and he did not wish to represent his fellow- 
citizens, unicss he could be permitted to act conscientiously. He 
had been told that he did not understand English grammar. That 
was very true. We had never been six months at school 1n his 
life: he had raised himself by the labor of ns hands. But he did 
not, on that account, yield up his privdege as the representative of 
freemen on this floor.* Humble as he was, he meant to exercise 
his privilege. He had been charged with not representing his 
constituents. If the fact was so, the error (said Mr. C.) is here, 
{touching bis head) not here (laying his hand upon his heart). He 
never had possessed wealth or education, but he had ever been 
animated by an independent spirit; and he trusted to prove it on 
the present occasion. 


* Colonel Croekelt represents more voters than an 
e y member of Congress 
except Mr. Duncan of Tinea The reason 1s, the great influx of popula- 
tion since the Slate was formed into distriets There were 20,060 voters in 


colonel Crockett’s distnet 
eee. Cane s stnct more than a year ago. There are probably more 


PROCLAMATION OF THE OLD CONGRESS. 


In Congress, Sept. 1, 1788 —** Whereas the United States, in Con- 
gress assembled, by their commissioners, duly appointed and authorized, 
did, on the tw enty-eighth day of November, one thousand seven hun- 
dred and eighty-five, at Hopewell, on the Keowee, conclude articles 
of a treaty with all tlie Cherokees, and, among othe1 things, stipulated 
and engaged, by article fourth, ‘ that the boundary allotted to the Cher- 
okees foi their hunting grounds, between the said Indians and the citi- 
zens of the United States, within the limits of the United States of 
America, 1s and shall be the following, viz:’ {The boundaries are 
here inserted.] And whereas it has been represented to Cangress, 
that several disordeily persons, settled on the frontiers of Noi th Carolina, 
in the vicinity of Chota, have, in open violation of the said treaty, made 
intrusions upon the sard Indian hunting grounds, and committed many 
unprovoked outrages upon the said Cherokees, who, by the said treaty, 
have put themselves under the protection of the United States; which 
proceedings are highly injurious and disrespectful to the authority of 
the Union, and it being the firm detcrmination of Congress to protect 
the said Cherokees in their rights, acco:ding to the tine intent and 
meaning of the said treaty ;—the United States, in Congress assembled, 
have theicfoie thought fit to issue, and they do hereby issue, this their 
proclamation, stiretly forbidding all such unwarrantable intrusions, and 
hostile proceedings against the said Cherokees ; and enjoining al] those 
who have settled upon the said hunting grounds of the said Cherokees, 
to depart, with their families and effects, without loss ol time, as they 
shall answer their disobedience to the injunctions and prohibitions ex- 
pressed in this resolution at their peril - 

‘** Resolved, That the secretary of war be, and he is hereby direeted, 
to have a sufficient number of the troops in the service of the United 
States »n readiness to march from the Ohio, to the piotection of the 
Cherokees, whenever Congress shall direct the same; and that he take 
measures for obtaining information of the best routes for troops tomareh 
from the Ohio to Chota; and for weet among all the white inhabi- 
tants settled upon, or in the vicinity of, the hunting grounds secured 
to the Cherokees, by the treaty concluded between them and the Uni- 
ted States, Nov. 28, 1785, the proclamation of Congress of this date.” 


THE SUBSTANCE OF THE 


SPEECH 


OF THE 


HON. EDWARD EVERETT, 


REPRESENTATIVE FROU MASSACHUSETTS, 


DELIVERED IN THE HOUSE OF REPRESENTATIVES, ON THE 
BILL FOR TNE REMOVAL OF THE INDIANS, WEDNESDAY, 
ma¥ 19, 1830. 


Mr. Sreaxer: I sensibly feel the disadvantages under whieh 
I rise to addiess the House. Submissive as I woul ever be to 
the will of a majority of this body, I inust express the opinion, 
that this discussion has been urged forwaid somewhat too 
severely. Itis now Wednesday. The bill was first taken up 
in committee of the whole on Thiisday last. That and the 
following days were occupied by the worthy chairman of the 
comniittee on Indian affans, m his opening exposition of the 
ease. The hours appropriated to debate, on Saturday, were 
taken np by the gentleman fron. New York, (Mr. Storis,) on 
the other side of the question. Monday was consumed by two 
gentlemen from Georgia, (Messrs Lumpkin and Foster,) in 
supporting the bill; anc the gentleman fiom Connecticut (Mi 
Ellsworth) in opposition to it. Yesterday was occupied by 
several gentlemen opposed to the bill; litt the able argument 
of the gentleman froin Delaware (Mr. Johns) was made when 
it might as well not have been made; at that houi of the day, 
or rather of the night, when it is impossible to bring the atten- 
tion, woin down by a protracted session, to the consneration 
even ofa subject asimportant as this. After a session of more 
than twelve hours, last ght, the committee of the whole re- 
fused to rise, at the request of more than one gentleman, who 
expressed a wish to address them agaust the policy now pro- 
posed ; and when the committee did rise, the bill was reported 
to the House. Thus, Sir, of five days given to the discussion 
of a bill of this vast importanee, a httle more than two is all 
that has been allowed to those, wlio think that it ought not to 
pass, The bill is now out of committee, and it is not in order 
to reply to any thing that has been nrged in its favor. You 
have given us less time to discuss this all-imiportant measure, 
than you devoted to the subject of a draftsman for the House. 
T eannot think an urgency and a precipitation like this, to be 
justifiable on such a subject, 
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It was niy original purpose to attempt a formal reply to the 
able argument of the chairman of the committee on Indian 
affairs. It is not now in order to do this; nor at this hour of 
the day, after five hours’ attendance in the House, would it be 
physically possible for ie to make the effort. T shall contine 
myself to a more limited view of the subject. 

But, before [ proceed, I will say a word or twe on the impu- 
tation of mercenary matives against some of those individuals, 
who, out of this House, have been canspicuous for their endeav- 
ors to enlighten the publie mind on this subject. That impu- 
tation has obtained no small currency elsewhere ; aud has, to 
say the least, Jost no strength, by the terms in which it has 
been repeated on this floor. ft has been imore than insinuated, 
that their pretended zeal in the cause of the Indians, on the 
score of humanity and religion, is prompted by the basest mo- 
tives of selfishness; and that the annuities of the Cherokee 
nation have heen looked to, and have been disbursed, as the 
reward of these pretenaed efforts of philanthropy. 

I will not undertake a general vindication of men, whom I 
do not know, against a vague charge of this kind, made with- 
out the least specification of facts. Jf there are some, who, 
from unworthy motives, have affected an interest in this good 
cause, it is no more than happens m every other good cause. 
I know none such; F defend none sach, if they are known to 
others, But with respect to the individual most meritoriously 
conspicuous for his efforts in this eanse, (Mr. Evarts,) the author 
of the essays of Willian Penn, (so often alluded to on this floor, 
but whieh stood in no need of such mention, to give them repu- 
tation in the eonntry,) Fwill say of this geutleman, that he is 
quite above the reach of that imputation, cone it whenee it 
may. He needs uo defence against it. Tt cannot attach itself 
to him, not even as possible to be conceived of. Sir, I will go 
further, and say, that not a shadow of proor has been adduced, 
that one dollar has been expended by the Indians to proeure 
orto compensate any exertion that has been made on their 
behalf J lave no belief that a dollar has been so expended 
by them. . : 

I say this, beeause I think it due to troth and fact, and vot 
beeause there would lave been any impropriety in such an 
expenditure, applied in a proper way; and as is constantly 
done, hy men who have Jarge interests at stake. So far from 
its being improper, had 4, when these troubles: hegan, three or 
four years ago, been called upon hy the Cherokees for my hium- 
ble advice, U would, in lieu of every thing else, have advised 
them to retain the services, at any cost, of the ablest counsel 
iv the United States. How can it be expected, that this friend- 
less, unrepresented people, with no vaice in our councils, no 
access to our tribunals, no place in our community, should, 
without aid, plead their own cause effectively, against ae 
States that surround them, and the general government itself’: 
Tam only astonished that they lave been ahle to sustain their 


cause as they have: an 
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for the purpose I have named, it would have been the best use 
that they could have niade of it. Had this been done, their 
fate would not now be treinbvling on our decision, coerced under 
the previons question, in a midnight session. 

As I have already stated, f shall not go into the constitu- 
tional arguinent. It las been most ably treated; and an array 
of authorities set forth, which has not been, and, in my judg- 
ment, cannot be shaken. I will, in passing, but add one to 
their number, which has not yet been cited in this House, and. 
which shows that the principle on which this government has 
hitherto acted towards the Indians, and which it is now pro- 
posed to repudiate, has becn inco: porated, as far as it was in 
our power to 1icorporate it, into the law of nations. 

In the negotiations at Ghent, the British envoys charged the 
government of the United States with having reduced the In- 
dians to the state of subjects, ving on sufferance within their 
limits,.and threatened thereby with final extinction, Our com- 
missioners (John Quincy. Adams, James Bayard, Henry Clay, 
and Albert Gallatin) repelled this charge, and cleclared that the 
United States had followed the systein practised by the settlers 
of New England, and Witham Penn, and commended by the 
best writers on natural law; adding that, 


“« Under that system, the Indians residing within the United States 
are so fa: independent, that they Jive under their own customs, and 
not under the laws of the United States; that their rights upon the 
lands where they inhabit or hunt are secured to them by boundaries, 
defined in amicable treaties between the United States and them- 
selves; and that whenever thoxe boundaries- are varied, it is also by 
amicable and voluntary treaties, by which they 1eceive from the Uni- 
ted States ample compensation, for every tight they have to the lands 
ceded by them.” 


But I pass to a narrower view of the subject. I shall treat 
this matter plainly and practically. I shall go into no abstrac- 
tions; no refinements. I go to the substance. What is the 
question? It is whether, by passing this bill, we will farnisb 
the means to carry into effect the policy “ prescribed” by the 
executive for the removal of the Indians. Yes, Sir, presertb- 
ed; I use the word, but it is not my own. At an early stage 
of the session, the course for whiclt this bill furnishes an ap- 
propriation, was, by a meniher of this Ilonse fnendly to the 
Lil, said to be prescribed by the President. This language, I 
believe, is novel on this floor. I never heard it, nor heard of it 
before, tn any connexion with this House. I was not awore 
that there existed an authority on eaith, that could prescribe 
any thing to this House. It strnek my ear; but it seemed to 
excite no surprise ; it passed as matter of course; no one pro- 
tested against it, as an infringement of the privileges of this 
House. I did, indeed, then alinost give up the cause in despair 
What hope could be left, when—organized as parties are in 
and out of this House—a measure like this could be said to be 
“prescribed” Ha oS Executive ? 
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What, then, is this prescribed policy? It is toco-operate with 
the States, and particularly with Georgia, Alabama, and Mis- 
S13S1ppl, m removing the Indians. I name these States, for a 
reason that I shal} presently state. I omit North Carolina and 
Tennessee, because the provisions of the bill do not apply to 
them. In the State of ‘Tennessee, there is a large and valuable 
tract of Jand occupied by the Cherokee Indians. Those lands 
le north and east of the congressional reservation line of the 
State of Tennessee. ‘Ihe United States have long since ceded 
their interest 1m them to the State of Tennessee; and when- 
ever the Indian ttle to them is extinguished, it will of course 
be, as in similar cases it always has been, at the expense of 
that State. For this reason, and to prevent the provisions of 
the bill, as originally drafted, from applying to the States of 
North Carobna and Tennessee, an amendment was moved by 
a senator, and adopted as a feature of the bill. The amend- 
meut referred to is in these words: “within the bounds of any 
one or more of the States or territories, where the land elaimed 
and occupied by Indians is owned by the United States, or the 
United States are bound to the State, within which it lies, to 
extinguish the Indian title thereto.” The States of North 
Carohna and Tennessee have, therefure, no interest in the bill. 

The bill then provides the means for co-operating with the 
States of Georgia, Alabama, and Mississippi, in removing the 
Indians within thei hmits. It is not a substantive measure, 
ending where it begins, in the legislanon of Congress and the 
action of the general government. Itisa joint polley. We 
are to do part, and the States to do part. We are to furmsh 
the money, and a portion of the machinery. The great princi- 
ple of inotion proceeds from the States. They are to imoye the 
Indians. We are to pay the expense of the operation. —_ 

What is my warrant for such a statement? I admit, as 
amply as gentlemen please, that it has long been ihe valley Ub 
the general government to remove the Indians fiom their lanc fs 
if their consent could be obtained, in treaties, negotiated wit 1 
them, as thus far independent societies. Its a holigx we baye 
long pursucd, and with a success which, one wenlee uM <, wou 
satisfy the warmest friend of Indian eessions. We ine os 
quired, east and west of the Mississippi, hy Bag a auth a 
hundred and thirty millions of acres of Jand. 1 do not jutieh 
be understood as condemning this policy. The con era yon 

id to the Indians has, I believe, generally been to them a fair 
ae h the land ceded possessed in 
equivalent for the value which the land « : 
sdeitetichnate But with the four southern tribes, the policy hail 
been pushed so far, and ap rapil yal Batley La aSE NO Te 
resolution, that they would cede Srey Uneude  eaeat 
each tribe; through the agency of the fi et te 
skilful commissioners ; by the offer of the larges aria Aen 
force of the ey UREA ee eae Pcanesa froninall 

jn terms fr , be 
edie would not cede another foot of land. 
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Such, no doubt, was théir determination. Whether they could 
have adhered to it or not,is not for me to decide. At any rate, the 
States have not been willing to exercise patience, nor leave the event 
to the operation of ordimary causcs. The United States, having 
abandoned for the present the hope of obtaming by treaty any 
more land from the southern tnbes, and it having been determin- 
ed, in the words of President Monroe, that force was not to be 
thought of; the matter must, under the Constitution and laws of 
the States, for the present, have rested where it stood three years 
ago. ‘There is no way known to the Constitution and Jaws of the 
United States, by winch Indian land can be acquired, but con- 
quest in open war, and amicable agreement by treaty. 

Here then the States step in, with the novel, and, asI regard it, 

-and deem at fully proved in this debate, the unconstitutional and 
illegal extension of their ordinary civil and crimumual jurisdiction 
over these tribes, accompanied with enactments peculiaily opera- 
tive and oppiessively binding on then. ‘The Indians (with whom 
we have negotiated treaties, promising them protection) come and 
ask 10 be protected against this unheard-of assumption. They 
ask us to ward off the blow aimed at them; to arrest the strong 
arm stretched out against them. ‘ne President tells them he 
cannot doit. ‘The eaecutive government lerterates that we can 
not, shall not, will not give them this protection; and the Presi 
dent advises then: to reinove westward. 

Now, what are these laws? I will not now specify their pro- 
visions. It is sufficient to say, in tle general, that they are such, 
by all admission, that the Indians cannot lve under them. The 
Indians say they cannot live under them. The Executive tells 
them they cannot hve under them. The States evidently do not 
expect that they can or will hive under then. The kows were, 
beyond all question, not passed with any stich demgn: they are 
not so regaided by the ladians, nor hy ourselves. for the proof 
of my ‘ssertion relative to the character of these laws, I refer to 
the message of the President, at the opening of the session; to 
the instructions of the secretary at war to generals Carroll and 
Coffee ; and to the Icttc1s of these two gentlemen to the’secretary. 
In a letter dated Winchester, (Tennessee), 2d September, 1829, 
governor Carroll writes as follows: “The tiuth 1s, they (the In- 
dians) rely, with gicat confidence, on a favorable report on the 
petition they have before Congress. If that is rejected, and the 
laws of the States are enforced, you will have no difficulty in procur 
ing an exchange of lands with them.” 

I have seen an authentic account of the proceedings of the 
Choctaw council, lately convened to consider this subject of emi- 
gration. Jt was a scene, as we are told by the Mississippi papers, 
that could nat be witnessed without tears. \ After the new chief 
had been installed in office, “he introduced to the council the 
subject of a removal in this way: he first stated some of the laws 
of Mississippi, and then inquired of them, whcthcr they would 
remain where they were, and submit to these laws, or remove 
over the Mississippi. He also stated the substance of the last talk 
to them of the President of the United States. The captains and 


, 
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others rose and spoke: the general sentiment was—* We are dis- 
tressed—we cannot endure the laws of Mississi pi—we do not 
think our great father loves us—we must £0, as i will not help 
us while we remain here.” 

If another authoty 1s needed, I will add that of general Cof: 
fee, in a letter to the secretary of war, dated Creck gensy, Oc- 
tober 14, 1829: “They express a confident hope that Congress 
Will interpose its power, and prevent the States fiom extendine 
their laws over them. Should they be disappamted m this, I 
hazard bttle i saying, that the government will have httle diffi- 
culty un removing then west of the Mississippi.” 

Ii the States enforce the laws, they will be glad enough to go! 

The States declare they will enforce them. The Inaians cry 
to us for protection. We teil thein we will not protect them; 
and the consequence is, they go. 

This bill is to appropriate the funds for their removal. 

Such is the bill, of which we are told that there 1s nothing in it 
objectionable, that it contemplates nothing compulsory. This 
is the removal whicli is said to be voluntary. These are the laws 
which are saicd to have no connexion with the subject ; into which 
we have been told it 1s irrelevant and idle to inquire! 

Nothing to do with the subject! Take the bill as itis! Not 
to presume that Georgia, Alabama, or Mississippi, lias passed, or 
can pass, any law that aflects this quesuon! Why, itis the very 
point on which the :ghttulness of die measwie turns. IIcre hes the 
great objection to the removal, that it 1s compulsory ; an objection 
which we publish ten thousand copies of the report of the Indian 
Comnuttee to obviate; and which is not touched, I believe, in 
that report. ‘Phe State Jaws nothiug to do with our legislation ! 
Why, they are the very means on which our agents 1cly to move 
the Indians. It is the argument first and last on their. tongues. 
The President uses it; the Secretary uses it; the Coimniissioners 
use it. ‘The States liave passed the laws. You cannot live un- 
der them. We cannot, and shall not protect you fiom them. We 
advise you, as you would save your dear lives from destruction, 
to go.’ 

appeal to the House if I overstate this poit.* 

The question then is, Shall we neive the arm of this State leg- 
islation, Which is put forth forcibly to remove the Indians? That 
is the question tor vs to deeide. It is the only question, and we 
are the only authority. This Congiess 1s the only tnbunal clothed 
with power to decide it. It depends on our vote ; and it depends 
on nothmg else, It 1s the busimess of the President to enfoice our 
laws, not the laws of the States. He is solemnly sworn, to the 
best of his ability, to “preserve, protect, and defend the Constitu- 
tion of the United States ;” to-take care that the laws we pass are 
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*Jt was at the close of the debate, stated by Mr M’Daffic, in marine the 
previous question, that Georgia had taken a stand, from which she would not 
recede, and that if blood should flow, ut would be on the heads of those who 


opposed the bill 
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faithfully exeeuted; and “tls Constitution, and the laws of the 
United States made m pursuanee thereof, and all treaties, made, 
6r whieh shall be made, under the authority of the United States, 
shall be the supreme law of the land, and the judges m every 
State shall be bound thereby, any thing tn the constitution or laws 
of any State to the contrary notwithstanting.” 

The President, then, hus no power this matter, but to execute 
the laws and treaties of the Umted States. ‘he great question is 
to be settled by us. We are to piotect the Indians from this legis- 
lation, or abandon them to it. No other power on earth can de it. 

Sir, it is foree. The President himself authoizes us to call 
it force. In lus message at,the open.ng of the session, he says: 
“ By persuasion and force, they have been made to retire trom 
river to river, and from mountain to mountain.” But when were 
any means einployed to detiude the hidians, better erttitled than 
these laws to the name of force? He does not, piobably, refer to 
open wars against hostile nations, im which he has been himself, 
so beneficially for ns eountry, and so much to lus own fame, dis- 
tinguished. No; I take the message to intend legislative force, 
moral foiee, duress, the untirmg power of eivilized man pushing 
his uncivilized neighbor farther and farther intothe woods. This 
I take to be the foree to whieh the President alludes. And if this 
kind of aetron, unavoidably meident to the SOE of the two 
races, be justly called force, how much more so the legislation of 
whieh the Indians complain, avowcdly instituted ta effeet their 
removal, and confessedly insupportable ini its nature! 

Sir, it is force. It 1s because it is force that our interference for 

rotection 1s invoked. J know it comes im the form of law; but 
1s not the law foree? Suppose the Indians disobey the laws, 
(and they are no more bound to obey them than the Mexicans 
are,) is there no force then? Are not the shenff, the constable, 
the jailer, the executioner, mimsters of foree? No foree! A law 
passed over my head by a power which I cannot resist, a law in- 
tended to make ine fly the country, because J eannot live under rt, 
and I not foreed to go! There was no foice, then, appled against 
the Huguenots, by the revocation of the edict of Nantes. They had 
only to adopt the Catholie faith; and dragoons were sent among 
thein to assist in ther conveision. ‘There was no force employed 
by the Bntish government toward the Punitans, They needed 
only to confonn to the estabhshed chureh, and they would then 
be safe trom the visitations of the star chamber. But it was well 
known that these vieums of power could uot and would rot sub. 
mit; and history has i:ecorded that they were drivem by force from 
their native land. I do not say that the State laws are as oppres- 
sive as these odious measures of a dark and bigoted age im Eu- 
rope. I do but take their adimtted character, whieh is such that 
the Indians eannot hye under them. The peculiar kmd and de- 
grec of the disability imposed by the laws are immaterial, if, in 
the general result, they are, as they are adutted to be, intolerable, 

I ay again, then, that legal force 1s the most efficient and for- 
midable that ean Le applied. Jt is systematic, it 1s ealeulated and 
measuycd to effect itsend. The sovereign power sits calmly in 
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its council chamber, and shapes its measures most effectively to 
the desned object. Actual physical force is either tumultary, 
as that of the mob, and, of consequence, tiansitory ; or it is that of 
the imbtiuy arn of the government, which, fiom the nature of 
tlungs, is put forth only ata ensis, and to meet the exigency of 
an occasion. Lut foree enibodied im the foim of law, a compul- 
sory legishition, a coe beneath which I cannot hve, a dmess 
Which sunounds me, and pursues me, whithersoever J trayel, 
wherever J abide; ever acting by day, ever watchful hy night, eo- 
extensive with the land an which J hye; Sir, I submt to this Con- 
gress of reasonable men, that it is the mest effectual, and the most 
appalling form: in winch force can be.apphed; the most disheart- 
emng. All other force awakens a manly coulage of resistance. 
But this deadly mfluence of an unfirendly legislation; this cold, 
averted eye of a government which bas checks and restraints for 
you, but no encouragements nor hopes, which is intended to de- 
press, harass, and prostrate yon, beneath which you fecl you 
cannot live, and which drives you as an onteast fiom yonr native 
land; this is the foree which every freeman would most dep- 
recate. 

Sir, f acknowledge my mind has been strangely confounded by 
the propositions laid down by the executive government, anc 
those who support its policy towards the Indians. I am ready 
to think that they or ! have lost sight of the ordmary signifi- 
caney of terms. J bad supposed the general idea of the nature of 
law was settled in the conmon agreement of mankind. Sages, 
when they attempted to desciibe it in us highest conception, had 
told us, that its seat was the bosont of God, and its voice the har- 
mony of the wold. Ihad been tanght to reverence the law as 
a sort of cathly Piovidenee; as the great pojmlav’ soveicign ; 
the mikl dictator, whose province it was to see that not a single 
subject of its sway iceeived hann. Wath these conceptions, how 
can J understand at, when I hear that the Indians clam to be pro- 
tected against the laws of the States? Protected agamet the laws! 
[ thought it was the olyect of the law to protcet ney good man 
fiom al! haam whatevcr, and even to vicat on the mad man only 
the specrfic penalty of lus proven oflence. But protcetion agamst 
the law; protection agamst the protector! Sir, 1 cannot under- 
stand at; 1t is mcongruous. It confounds my faculnes. There 
must be fatal miseluef concealed im so strange a contradiction of 
language. ; 

It has been asked, in a highly respectable quarter, “ What has @ 
Cheiokce to fear from the laws of Georgia?” Js it necessary for 
me to answer that question, and tell what a man has to fear tiom 
laws under which it is admitted he cannot hve? But Twill an- 
swer the question specifically ; and, in the answer I give, I im- 
plore gentlemen whose duty it is to vmdicate the honor of Geor- 
win, not to imderstand me as casting any imputation upon It. I 
will say nothing which the most tender sensibility can construe 
into an aspersion of her honor, because T mean nothmg which 
can be so construed. I will state, then, what a Cherokee has to 


fear fiom the laws of Georgia. 
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By the fifteenth section of her law of 19th December, 1829, it 
is provided “that no Indian, or descendant of any Indian, resid- 
ing within the Creek or Cherokee nations of Indians, shall be 
deemed a competent witness im any court in this State to which 
a white persou may be a party, except such white person resides 
within the said nation.” 

It would be going out of my way to dwell on the point, yet I 
cannot but remark, m passing, that this law makes a s ngular dis- 
criminanon, boJi as 1espects the credibility of Indian testimony 
and the rights of Georgian citizens, whom it is the presumable in- 
tention of the law to protect against evidence, which cannot, in its 
alleged nature, be sufficiently responsible. Georgia has attached 
the differeut portions of the Cherokee country to ler several adja- 
cent counties, and made them paits of those counties. It 1s well 
known also, that, 2 proportion as the Clierokees liave been drawn 
off by emigration, citizens of Georgia have advanced into the 
country, and numbers of them are now resident there. Against 
these latter, the Cheiokee isa competent witness ina court of law. 
Here, then, we have the singular mcongruity that Indian testimo- 
ny 1s good against a Georgian citizen in one part of a county, 
and not good against him in the other. It 1s au obvious conse- 
quence of this state of things, that the same Indian, m dic same 
court, and on the satne day, is and is not a competent witness. 
This hour, he 1s, by the law of Georgia, an uncivilized pagan, pos- 
sessing 110 religion nor superstition by wluch the court can bind 
his conscience ; the nest hour, he may swear away the life of any 
Georgian 1esident in the Indian county. Does not this show that 
the law has no foundation in any political or social necessity ? 

But I ieturn to the question, What hes the Cherokee to fear 
from thisluw of Georgia? He has this tofcar. he citizens of Geor- 
gia, I adimn, freely and cheerfully, to be as orderly, virtuous and 
humane a people as the citizens of any other State in the Union. I 
presume, however, that in Georgia, as in eyery other State, there 
are individuals, in considerable numbers, who regaid the law only 
for its terrors ; wliom justice and honesty do not control, except 
as they are enforced by the law. Such inen exist in all the 
States; they keep our courts of criminal jurisdiction constantly, 
employed. In my own State, and in perhaps the most orderly 
community in it, the country has lately scen, with horror and as- 
tonishment, that there are men capable of atrocities which would 
shock the brigands of Calabria. Well, then, sir, suppose the State 
of Georgia to contam some such ; they have but to cross the Cher- 
okee line ; they have but to choose the time and the place, where 
the eye of no white man can rest upon them, and they may burn 
the dwelling, waste the farm, plunder the property, assault the 
person, murder the children of the Cherokee subject of Georgia, 
and, though hundreds of the tribe may be looking on, there is not 
one of them that can be dace Ay to bear witness against the 
epoiler. Wien I am asked, then, what the Cherokee has to fear 

‘from the law of Georgia, I answer, that, by that law, he is left at 
the mercy of the firebrand and dagger of every unprincipled 
wretch in the community. Am I told the laws of Georgia are 
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kindly administered towards this people? that they have often 
obtained justice in the courts of Georgia? I do not doubt it; I 
know it, on the best authority. But the law of which | speak, 
is a new law; it has not yet gone into operation, and when it 
has gone mito operation, let it be adinimstered as mildiy as you 
please, it cannot admit an Indian’s testimony against a white man 
not reviceut in the nation. 

What has a Choctaw to fear from the laws of Mississippi? He 
has this to fear: The fifth seetion ef one of those laws provides, 
“that any peso or persons who shall assume on him or them- 
selves, ancl exereise, in any manner whatever, the office of 
chief, mmgo, headman, or other post of power established by 
the tmbal statures, ordinanees, or eustonis of the said Indians, 
and not parucularly reeognised by the laws of this State, shall, 
on conviction, tpon jndietinent or presentinent before a eourt 
of competent jurisdiction, be fined in any sum not exceeding one 
thousand dollars, and be imprisoued any time not exceeding 
twelve imontlis, at the discretion of the court before whom con- 
viction may be had.” 

Now; Sir, there is a treaty between the United States and the 
Choetaw nation, negotiated at Doak’s Stand, not ten years ago, 
and signed on behalf of the Umeed States by the present chief 
magistrate, and the respeetable member (Mh. Hinds) fietn Mis- 
sissippi- The thirteenth article of that tieaty is as follows: 
“To enable the mingoes, eliefs and headmen of the Chactaw 
nation to raise and organize a eorps of light horse, consisting 
of ten in each distmet, so that good order may be maintained, 
and that all men, both white and red, may be conipelled to pay 
their just debts; it is stipulated and agieed, that the sum of two 
hundred dollars shall be appropriated by the United States, for 
each district annually, and placed im the hands of the agent, to 
pay the expenses incurred in raising and estabhshing the said 
corps; which ix to aet as exeeutive officers, In maintaining good 
order, and compelling bad nien to remove fiom the nation, who 
are not authonsed to live in it by a regular permnt of the agent.” 

Now, a8 I nnderstand the Jaw of Mississippi, any person who 
should presume to aet as a chief among the Clroetaws, and to 
exercise the authority given liim hy this treaty, and put in ae- 
tion the furee whieh the United States not only reeognise and 
sanetion, bnt support and pay, would be subject to fine and im- 
prisonment. If they come to the President, and say, Here isthe 
treaty, and here is your own signature and seal; the President 
has been indneed, by his offieral advisers, to tell them he cannot 
protect them, and to prison they must go, and their fine they 
must pay, whenever it shall be the interest of any one to drag 
them before the courts of Mississippi. Sir, it has been stated 
to me—I do not vouch for the faet, but so Ihave been informed— 
that, since the passage of this law, the whiskey traders have 
made their inroads into the Choetaw country; the chiefs dare 
not exereise their own striet laws against them, for fear of in- 
curring the severe penalties above reeited: and thus the first 
fruit of this State legislation has bcen to arrest the progress of 
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the reform which had commenced and maile the most extraor- 
dinary progress among the nation, im that vice to which they 
are supposed to have the strongest natural disposition. 

I have shown, Sir, what an Lndian has to fear fiom the laws 
of the States. I now feel warranted 1n repeating, that af ts the 
object of this bill to appropriate a sum of money to co-operate with 
the States in the compulsory removal of the Indians.. 

Notwithstanding all that has been said to the contrary, I pro- 
pounce this to be a new policy. We have been told that it is 
‘he established pobey of the government; that muny succes- 
sive Presidents have recomimended it; and many successive 
Congresses have appropniated funds to carry it mto effect; and 
mucii surprise is expressed, that now, for the first time, it should 
meet with opposition. I inaintain, on the contrary, that it is a 
new pohcy; and I challenge the proof that it 13 not. 

Sir, { do not know that even the voluntary removal of the In- 
dians was ever regularly considered aud adopted by Congress, 
the ouly power competent to adopt it. TL know that, from time 
to time, stens have been taken to effect such a voluntary remo- 
yal bv treaties, and that appropiiations have been made to 
carry the treaties mito effect. This is the most that has been 
done by Congress. Tam: aware that, at the second session of 
the eighteenth Congress, a bijl passed the Senate, but was not, 
I believe, acted on in the House, which made an approach 
towards a systematic removal of the Indians; carefully guarded, 
however, to be purely voluntary ; and this bill passed at a time 
before the coercion of State laws was thought of. The provis- 
tons of that bill are widely different from the provisions of the 
bill before us, and coincide with the judicious ameudment to 
the latter, which the gentleman fiom Pennsylvama (Mr. Hemp- 
nll) has already announced the intention of offering, and for 
which I tender hin my liearty thanks. The third section of 
the bill which passed the Senate in 1825 provides— 


“That the President be, and he 1s hereby, authorized, by and with 
the advice and consent of the Senate, to appoint five commissioners, to 
receive a reasonable compensation, who shall, under his instruetions, 
hold treaties with the Osages, the Kanzas, or any other tiibe having 
just claims to the country, for a cession of territory westward of the 
State and territory aforesaid, for the puipose above specified; and to 
visit the Cherokees, Creeks, Choctaws, and Chickasaws, residing in 
North Carolina, Georgia, Tennessee, Alabama, and Mississippi; the 
Delawares, Kickapoos, Shawnees, Weas, loways, Prankeshaws, Chero- 
kees, and Osages, residing in Missouri and Aikansas; and the Wyan- 
dots, Shawnees, Senecas, Delawares, Kaskaskias, and the Miami and Eel 
River Indians, residing in Ohio, Ulimois and Indiana, in order to make 
known to them the views of the government, and, under the directions 
of the President, and with the consent of the Indians, to adopt such 
measures, and form such arrangements, or to enter into such treaties 
as may be deemed proper to effect the same; and to pledge, in such 
manner as he may direct, the faith of the nation, as he 1s above author- 


ised to do; the said commissioners to act either jointly or separately, as 


he may direct.” 
» 
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This is the nearest approach that I am aware wax ever made 
to the enactment, by Congress, of a systematic plan for the 
voluntary removal of the Indians; and this, as I lave said, was 
long before the attempt had ever been made, by the States of 
Georgia, Alabaina, 01 Mississippi, to extend their laws over the 
Indians within thew hmits. That this pretension is of the most 
recent character, the passages cited by the gentleman from 
Maine, (Mr. Evans,) from the speech of the senator {rom Missis- 
sippi, 1 1827, abundantly prove—it, indeed, the fact be not too 
notorious to require proof. 

I therefore pi onounce, again, the policy of this bill to be wholly 
novel. Its gicat distinctive element, the part to be performed 
by State legislation, is entuely new. It is not three years old 
When gentlemen tell ine this is the ancient policy of the gov 
ernment, let them point out the laws, passed by the States, un- 
er which it was impossible for the Indians to live, and which 
required them to remove, in order to escape destiuction. These 
Jaws cannot be poimted out. It is a new policy. The Staté 
Jaws are not two years oki; andthe iefusal of the Executive of 
the United States to protect the Indians against them, is but a 
year old. On the llth of Jast April, the officer at the head of 
the bureau of Indian affairs inforins the Cherokee delegation, 
by direction of the secretary of war, “That the secretary is not 
now prepared to decide the question, involved in the act of the 
legislature of Georgia, to wlnch you iefer, in which provision is 
made for extendmg the laws of Georgia over your people after 
the first of June, 1830. Fé ts a@ question which will doubtless be 
the subject of congressional inquiry, and whal is proper in regard 
to it will, no doubt, be ordered hy that body.” 

So late, then, as the eleventh of April of the last year, the 
essential feature of this “ancient pohcy” had not received the 
sanction of the present Executive. Onthe 30th of the May fol- 
lowing, (not yet a year,) we learn from the instructions of the 
depaitment to generals Catroll and Coffee, that “in the right to 
exercise such junsdiction,”—that of the States over the Indians, 
—“the Executive jully concurs.” 

It is, in my judgment, much to be regretted, that the President 
should have felt hiniself authorized to deaide this questton, 
which, about six-weeks before, had been pronounced, by the 
secretaiy of war, to be a matter, in regard to which “ no remedy 
exists, short of one, which Congress alone can supply. 

On the strength of these documents, J may venture to pro- 
nounce this policy (wlich has been recommended to usas the 
aneient and established policy of the government) to be the 
growth of the last twelve mouths. a. y 

And now, Sr, let us proceed Lo contemplate it in some o ue 
details. ‘The notion which seems to accompany this plan o 
removal, in both the voluntary and compulsory forms, the po: 
tion, I mean, of an Indian State, to be elevated to a equality 
with the political members of this Union, appears to have pres 
sented itself vaguely to the old Congress. In the treaty wit 
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the Delawares, negotiated in 1778, it1s provided as follows, in 
the 6th article :— 

‘It is further agreed on, between the contracting parties, (should it 
for the future be found conducive for the mutual interest of both par 
ties,) to invite any other titbes, who have been friends to the interests 
of the United States, to join the present confederation, and to form a 
State, whercof the Delaware nation shall be the head, and have a rep- 
resentation in Congress’? It was also provided, in the treaty of 
Hopewell, with the Cherokees, in oder “ that the Indiansmay have full 
confidence in the justice of the United States respecting their interests, 
they shall have the right to send a deputy of their choice, whenever 
they see fit, to Congiess.” 


It is unnecessary to say that these stipulations were never 
carried into effect. They are properly quoted, as illustrating 
the opinions held at that period on the subject of Indian rela- 
tions. Each of these treatics existed prior to the Consttu- 
tion, and was recognised by that instrument, and, consequent- 
ly, by every State which adopted it, as a portion of the law of 
the land, “ any thing in the constitution or laws of any State to 
the contrary notwithstanding.” 

When Mr. Jefferson acquired Louisiana, he conceived the 
idea of providing, in the upper part of it, an abode for the In- 
dian tribes. His idea was to remove the Indians by treaty from 
the eastern to the westermibank. “The inhabited pait of Lon- 
isiana,” says he, “ from Point Coupee to the sea, will, of course, 
be immediately a teriitorial government, and soon a State. 
But above that, the best use we can make of the country, for 
some time, will be, to give establishnients in it to sie Indians on 
the east side of the Mississippi, in exchange for their present 
country, and open land offices in the last, aud thus make this 
acquisition the means of filling up the eastern side, instead of 
drawing off its population. When we sha}l be fitll on this side, 
we may lay off a range of States on the western bank, from the 
head to the mouth, and so range after range, advancing com- 
pactly as we multiply.” 

In another letter, written Ist November, 1803; he uses still 
more empliatic language: “Spain.is afraid’ of her enemies in 
Mexico ; but not more than we are. Our policy will he to form 
New Orleans and the eountry on bath sides of jt into a Stato, and, 
as to all above that, to transplant our Indians: into it, constitu- 
ting them a-Marechaussée, (a mounted patrol,) to prevent emi- 
grants froin erossing the river, until we shall have filled up all 
the vacant country on this side. This will secure both Spain 
and us, as to the mines of Mexico, for half a century.” 

T have more than one object in these citations. An attempt 
chas been made ately, on the strength of a few garbled passa- 
ges from the Journals of the old Congress, to fix on New Eng- 
land the odious and improbable charge of having refused to pro- 
tect the west from the Indians, in order to cripple the growth 
of that part of the country. We here find that this policy, if 
ever systematically formed, is to be traced to a quarter remote 
from New England. Mr. Jefferson proposed, in 1803, to col- 
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lect the Indians on the ight bank of the Mississippi, for the ex- 
press purpose of fornang them into an anned guard, to prevent 
the enngrants from crossing over. 

It inust be admitted that Mr. Jefferson’s project was erude 
enough, although it was fice from most of the objeetionable 
features of the racasuie now proposed, and possessed some pos- 
live advantages, Jt contemplated no interference of State le- 
gislation, but aimeable agicement by tieaty, as appears by the 
act creating the teritory of Ovloans and the distict of Lousiana, 
of the 26th Ma:ch, 1804. In that act, we find the follewing 
scetion :— 


‘The President of the Uin‘ed States is hcicby authorized to stipulate 
with any Indian tibes ow12g lands on the east side of the Mississippi, 
and residing the1eon, for on exchange of lands, the property of the Um- 
ted States, on the west side of the Mississippi, in case the said tribes 
shall 1emove and settle thereon, butin such strpulation, the said tribes 
shall acknowledge themsclves to be unde: the piotection of the. United 
States, and shall agiee that they will not hold any treaty with any 
foreign Power, individual State, or with the individuals of any State or 
Powel; and that thes will not cell o1 dispose of said lands, 01 any part 
thereof, to any sovereign Power, except the United States, 1101 to the 
subjects no citizens of any oile: .0\ererg3n Power, noi to the citizens 
of the United States.” 


We here sec that the Congicss ef 1804 1eeoguiscd the owner- 
sup of the Indians in the lands they oceupy ; and we find no 
traec of that coercive State legislation, which forms the great 
objection to the prescut measure. In jroviding, also, that the 
MisstsSippi itself, ancl not ai iniaginary Ime jour hundred miles 
west of it, should be the boundary of the Indians, and that there, 
for half a century, they should be sceurcly entrenched behmd 
this mighty banner, ATr. Jetlerson ceitaimly made a vastly bet- 
rer provision for their security, than we ean now make. Still, 
however. in tho wea of a successive removal of the Indians, as 
they should be ciowidlec on by cach new lange ci States, and 
in thus asscerating a place of refuge for the fuaians, with the 
gradual extension of our own population ore: t.e same legion, 
Mr. Jeffer-ou evidently auned at chycets at ar with each oth- 
er, and attempted to promote, ac the same tine, two measures 
which were e-sentially at yanianec. 

Could Mr. Jefferson have executed the first pait of lus plan, 
it might have been well tor the Thidians. Unto tnnately for i 
suceess, the otlier portion of the piojcet began istantaneously 
to exeente itself. A principle ef our political ~ysfem was im- 
mediately developed far mose active mits progress, far ee 
tenacious in its hold, than any principle that Fae es ee 
to the preservation of the Indians. Our own Weed ation ate l- 
ed over the 1iver; they looked round on the broac oy ieee 
as them own; their own they made it; and, yee I ni ie 
son’s Indian .Marechaussée could he organized, to keep 0 i Ie 
emigrants, the cnugrants were sufliciently Crea ap em ie 
rass the settlement of the Indians. So that, instear ty) bres = 
ing them an asylum for fifty \ ears, those that were sent over 
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were subject to the same pressure of a rapidly increasing white 
population, which had borne upon them in the old States. 

Sir, could it be otherwise? will it be otherwise ? What! are 
you indeed going to abandon this region to the Indians? Mr. 
Jefferson’s second range of States? this fine tract, as you de- 
scribe it, six hundred and fifty miles long, and two hundred 
broad; the garden of the United States; a fine soil, well 
watered, rich in coal mines, and capable of being covered with 
forests; are you going to lock it up, in mortmain, for the In- 
dians? Can we stop the wave of population, that flows to- 
ward it? Shall we doit? Wecaunot; weshallnot. Precise- 
ly the same process whicli has gone on in the east, will go 
on in the west. That onward march, which neither the 
Alleghany Mountains, nor the Ohio, nor the Mississippi, could 
arrest, will not be checked by your meridian lines, nor parch-- 
ment patents. Ifthe land, as you say, is good, it will never be 
the policy of this government to hold the keys of the territory,. 
and turn off the emigrants, that will claim to enter. A cordon 
of troops could not do it. Withhold your leave, and they will 
go without leave. They will boast themselves your citizens; 
they will soon demand a territorial government; tliey will next 
swell into a sovereign State; will extend thew jurisdiction 
over the Indians, and drive them into ‘Texas. 

Nor was this the only difficulty in the way. ‘The first step 
in this great policy of removal was met by the obvious embar- 
rassment, that the termtory west of the Mississippi, toward 
which the removal was to be made, was itself occupied by 
numerous, warhke, and powerful tribes of Indians, of a race 
alien from those whoni it was proposed to remove. “Previous, 
then, to removing the Indians fiom the left bank of the river, 
it became necessary to 1emove others from the right bank, to 
make way for them. What was to become, what did become: 
of those, thus to be removed fiom the ight bank ?- Tt would 
require time aud sources of information not at my coimmand 
to trace them into their narrowed hmits, and point out parncu- 
Jarly their fate.. But the nature of things teaches us- what it 
must have been. Driven into closer bounds, and forced upon 
neighboring tribes, their removal from the hunting grounds, to 
which they had been accustomed, on the right bank of the Mis- 
sissippi, must haye becn the source of wars, destiuctive to all 
parties in their 1mmediate effect; and doubly fatal in the in- 
terference of our arms, which follows as a necessary.con- 
sors 

must pass over the various steps, taken in pursuit of this 
policy of removing the Indian tribes to the west of the Missis- 
sippi.* It need only be 1emarked here, that, as far as the Cher- 
okees were concerned, there were two parties in that tribe, as 
early as 1808, when this policy began to be put in practice, 
with respect to them: the party which wished to emigrate, in 
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* They are sete some length, in the full report of this speech. 
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order to keep up the pursuit of the hunter’s life, and the party 
that wished to remain, to cultivate the arts of civibzation, and 
to have “fixed Jaws and a regular government?’ and the 
protection of the United States was equally pledged to both 
parties.—In the month of July, 1817, a treaty was negotiated 
at the Cherokee Ageney, between “major general Andrew 
Jackson, Joseph M’Minn, governor of the State of Teanessee, 
and general David Meriwether, Commissioners Plenipotentiary 
of the United States of America, on the one part, and the chiefs, 
headmen and warinors of the Cherokee nation cast of the 
Mississippi, and the chiefs, headuien and warriors of the 
Cherokees of the Aikansas river, and their deputies, John D, 
Chisholm and James Rodgers, duly authorized by the chiefs 
of the Cherokees on the Arkansas river, in open council, by 
written power of attoiney, duly ggned and executed, in pres 
ence of Joseph Sevier aud Wilham Ware.” This tieaty pro- 
vided for a considerable cession of the lands of the Cherokees 
east Of the Mississippi. It stipulated that, during the month of 
June, 1818, a ceustts should be taken of those who emigrated, 
and those who staid behind: it guarantied the protection of 
the United States to both paities, reciting in the preamble the 
words of Mi. Jeflerson, who declared, in 1808, “the United 
States to be the fiiends of both parties, and willing, as far as 
can be reasonably asked, to satisfy the wishes of both,” and 
who promised, “to those who should remain, the patronage, aid, 
and good neighborhood” of the United States; and it provided 
for running the line between the portion of the territory which 
the Cherokees ceded, and that which they did not ecde. 

Such was the treaty , aud it was unaninnously ratified by the 
Senate. Among the names recorded in favor of this treaty, 
which was negotiated in furtherance of the purpose of the 
Cherokees “to begin the establishment of fixed laws and a 
regular government,” I find the names of George M. Troup, 
and Charles Tait, the senators fioin Georgia. TIns purpose 
having been formally avowed by the Cherokee deputanon i 
1808, did not, of course, have its ongin, a» has been stated, in 
1817; and the fact [ have just mentoined shows, that it 1eceiy- 
ed, at that tune, the sauetion of the representatives of Georgia 
in the Senate of the United States. 

Although it was the avowed pnipose of the Cherokecs to 
provide, by this treaty, for a separation of their comunity, and 
to leave to those who wished to stay a permanent hone, 
fixed Jaws and a regular government,” yet the agents of the 
United States, under the mstrnctions of the department, endeav- 
ored, with the severest urgency and pressure, to compel the 
whole nation to emigrate. For this reason, the taking of the 
census was deluyed, contrary to the treaty which fixed the 
time when it shou'd be taken, and the remonstrances of the 
Cherokees; and high pecuniary offers were held pute them, 
to consent to go en masse, or accept reservations, and become 


subjects of the Stutes. It is painful to read the documents 


which contain the history of these transactions. After all at- 
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tempts to persuade and oveibear them had failed, the project 
for the time was abandoned, the idea of taking a censns given 
up, and a new treaty centered into on the 27th of February, 
1819, by which a further cession of land was made. In the 
preamble to this treaty it is set forth, that “the greater part of 
the Cherokee nation have expressed an earnest desire to re- 
inain on this side of the Mississippi, and being desirous, 1n or- 
der to commence those measures which they deem necessary 
to the civilizauon and preservation of their nation, that the 
treaty between the United States and them, signed 8th of July, 
1817, might, without further delay, o1 the trouble and expense 
of taking the census, as stipulated in said treaty, be finally ad- 
justed, have offered to cede to the United States a tract of land 
at least as extensive as that which they probably are entitled 
to under its provisions.” 

This tieaty was also unanimously ratified hy the Senate, re- 
ceiving in its favor the vote of Mi. Tait, the only senato: from 
Georgia recorded as vounyg ou the queston. 

The whole number of Cheiokees, who enigrated to Arkan 
sas, before the treaty of 1817, or pursuant to its provisions, is 
supposed to have been five o: six thousand. They are believ- 
ed to have suffered severely, for severai veais after tlieu emi- 
gration. They immediately becaine involved in war with the 
Osages and other tribes of Inthans west of the mver; and 
when a proposal was again nade in 1823, to the Clerekees, 
under a new commission, to cede their remaining lands, and 
cross. the river, thev refitsed, alleging that “the unfortunate 
part of our nation, who have emigrated west of the Mississippi, 
have suffered severely since their senaration fiom this nation, 
and setilement in their new country. Sickness, wars and 
other fatality have visited them, and lessened their numbers ; 
and many of them, no doubt, would wallingly returi to the 
land of their nativity, if it was practicable for them to do so, 
withont undergoing various difficulties, whielt would be almost 
insurmountable, m1 so Jong a journey, by men, woinen and 
children, without fiends and without money.” 

The Cherokees, haying refused to eede ther Jands and emi- 
grate, for the reasons in part already given, drawn from the 
suffering condition of their brethren in Arkansas, despatched 
a delegation to Washington, in 1824, to nake known their de- 
teimination to the government to cede bo more Jand. This 
purpose they communicated to the President and scerctary of 
war. They also addressed a inemorial to the House of Repre- 
sentatives. In this paper they say,—* The Cherokees are in- 
formed on the situation of the country west of the Mississippi 
river. And there 13 not a spot out of the limits of any of the 
States, that they would ever consent to inhabit, Leeause they 
have unequivocally determined never again to pursue the 
chase as heretofore, or to engago in wars, unless by the special 
eall of the govermmneut, to defend the common rights of the 
United States. As a removal to the barien waste bordering 
ou the Rocky Mountains, where water and timber are scarcely 
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to be seen, could be for no other object or inducement than to 
pursue the buffalo, and to wage war with the uncultivated In- 
chans, in that hemisphere, imposing facts speak from the ex- 
perience which has been so repeatedly realized, that such a 
state of things would be the result, were they to emigrate. But 
gieh an event will never take place. The Che:okees have 
turned their attention to the pursurts of the eivihzed man. 
Agrienitnre, manufactures, the mechanic arts, and edueation, 
are allin successful operation, i the nation, at this time; and 
whilst the Cherokees are peacefully endeavoring to enjoy the 
blessings of civihzation and Chiistiamty, on the soil of their 
rightful mbleritanee; and whilst the exertions and labors of 
various roligious societies of these United States are sueecss- 
fully engaged m promulgating to them the word of truth and 
life, fromthe sacsed volume of holy writ, and under the patron- 
age of the general government, they are threatencd with remo- 
val or extinction. This subjegt is now before your honorable 
body fur a decision. We appeal to the magnammity of the 
American Congress for justice, and the protection of the rights, 
hberties and hves of the Cherokee poople. We claim it from 
the United States, by the strongest obhgations, iniposed on 
them by treaties; and we expect it from them under that 
memorable declaration, that all men are created equal; that 
they are endowed by their Creator with eertain inahenable 
rights; that among them are life, ltherty, and the pursuit of 
happiness.” ; 

After this positive and solemn refusal, no further direet at-_ 
tempt was made to cairy into eaccution upon the Cherokees 
the pohcy of removal. i fied 

Let us now contemplate, for a imoment, the situation of the 
Cherokces removed to the terntory of Arkansas. I have al- 
ready stated, in gereral terms, that they were unmediately in- 
volved in wars with the neighboring tribes; and the statement 
above cited as to their nnhappy condition, when made, in 1823, 
by the Cherokees cast of the Mississippi, as a reason for refus- 
ing to emigiate, Was not contioveited by the commissioners of 
the United States. But the active benevolence of the friends 
of humanity, and the bounty of the government, had followed 
them to their new abode. The missionary establishments and 
schools were flomishiig; and though the object for which 
they e:nigrated—that of resuming the hunter’s life—secmed to 
be abandoned, the object of advancing in civilization was in a 
course of fulfilment. Meantime, however, the population of Ar- 
kansas began to press upon them, and at length it was thought 
necessary that they should again remove. In a letter of Rey. 
Mr. Washburn, from Dwight, a missionary station in Arkan- 
sas, it is stated as follows: “ From the facts above detailed, it 
will appear, that the effoits, which have been made for ane 
improvement of this portion of the American aborigines have 
not been withont important results ; and that among these re- 
sults, itis not the least important, that the natives Brea we 
place a high valne upon education, to desire its general aifiu- 
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sion among them, and to exert themselves for the maintenance 
of schools. * These results, connected with the belief, that this 
part of the Cherokees were settled where the cupidhty of our 
own people would not he bkely to disturb them, presented to 
our minds the cheermg prospect, that they wouid soon exhibit 
to the view of the plnlanthropist a most interesting spectacle— 
that of a people reclaimed fiom ignorance, barbaiity, and vice, 
and elevated to intellgence, refinement and virtue, and sur- 
rounded with the comforts and elegancics of the useful liberal 
arts. We expected soon to see their country, which was late- 
ly a wilderness, covered with fruitful fields, surrounding com- 
fortable and convement habitations, and store-houses, and 
here and there decorated with edifices for literary and scien- 
tific improvement, and temples for the worship of the great 
and beneficent Father of all the kmdred of the earth. Such, 
Sir, were our expectations, when we received intelligence, that, 
by a new convention, entered into by a delegation of the chiets 
and the late secretary of war, these poor people must again 
rehnquish their homes, their improvement, and for a ume their 
privileges, and seek a new residence in the wilderness.” 

It is true that the author of this letter expresses the opinion, 
that this second removal will be ultumately beneficial to the 
Cherokees of Arkansas. He rests this opimion on the supposed 
security of therr last retreat from further mvasion, on the hbe- 
ral indemnity giyen for their property, and on the advantage- 
ous character of the new country. But the former carcum- 
stance, as I have already stated, will infallibly lead to further 
encroachments. To suppose that they will he permitted long 
to remain unmolested, 1s the merest dream of fancy. : 

Such has been the result of the experimeut of finding a 
“permanent home” for the Cherokees, west of the Mississipp. 
I pass over the history of the removal of the Quapaws, and of 
the attempts to remove the Choctaws, as also the memorable 
incidents of the Creek treaty of the Indian Springs.* It wags 
the well known policy of the last adninistration to remove the 
Indians to the west of the Mississippi, provided they could be 
brought by voluntary agreement, expressed in the usual authentic 
Jorm, to go—In pursuit of this object, tu the year 1827, a tour 
was made to the southern tribes by the officer at the head of tho 
bureau of Indian affairs, under the dnection of the secretary of 
war, and further attempts were made by him to induce the Choe- 
taws and Chickasaws to consent toremove. His efforts were lim- 
ited to persuading tllem tosend a party to visit the country west 
of Arkansas; and a provisional consent was obtained cf the’ 
Chickasaws, that, if the country pleased them, and could be de | 
livered to them unencumbered by any population, and guar 
antied to them forever, they would remove to it. Other con 
ditions also were attached to thts provisional consent, such as 
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* A more detailed reference to these topics is contained in the full report 
of this speech. i 
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that all their honses, mulls, fences, workshops, and orchards, 
should be replaced by others, as good, m the new country, 

Of the sort of aignment by winch their slow consent to these 
terms was obtained, the following speenuen will enable the 
House to forin an opinion :— 


* Brothers* It is said, sce you did not agice to the proposals of the 
commissioners, that you ate a self-willed and obstinate people. I do 
not beheve it, but many people, wha do not know you as well as I do, 
may inchne to think this is tiue. This, as far a> it may be believed, 
will Jessen the number of your frends, and these are tew—you have 


pos x 
none to spare ! . 


After repeating, in the most urgent terms, the request that 
they would agree to send a party of explonanion, this officer 
adds: “If you do not, I shall sull fear, for the storm about In- 
dian lands vs terrible indeed! I wisl to screen you from it2” 

In pursuance of the aliangements made by colonel McKen- 
ney, aparty of Chickasa ws and Choctaws visited the country west 
of Arkansas, in company with Mr. MeCoy. Of the result of this. 
visit, I shall ask pernussion, before i sit down, to say a few werds. 

In a word, 11 is a proposition susceptible of proef the most 
clear, that the policy of removing the southern Iudians has’ 
proved utterly abortive, so long as it was conducted on the 
only mghtful and cquitable principle—th at of the free eon 
sent of the Indians. It 1s because their fiee consent could 
not be obtained, 11 1s because itis well knowrft that veluntarily 
they would never go, that the States havve exrended over them, 
a coercive legislation, under which it is, avowed that they can-. 
not and will not live; and now we ore asked tw furmsh the 
means to effect their voluntary remeval. 

As for the idea that this retreat west of the Mississippi is 
to be a safe and undisturbed abode, the faetsto which I have al- 
luded show that it 1s. a mere nockery. We see one unfortunate 
remnant {the Quapaws) diiven trona a reservation, which, six 
years before, had been spared them, ont of a vast territory, and 
on the condition that their reservation should not be intruded 
on. We sce the Choctaws assaled by a demand for more 
lands at the same time on both sides of the river. They are to 
give up on the east side, and give hack on the west side, after 
both sides had been guarantied to ~hem, by all the sanctions of 
the government. The Cher xees are enticed into Arkansas, 
with the assurance Mar the protection of the United States 
should follow inem there. Ieie they are to have a permanent 
home. f}icre the arm of the wlnte man shall not be long 
enough to reach them, Ina few years, the advanced guard of 

our population is upon them ; their flank is tinned, their rear 
‘s cut off he territory of Arkansas, in which there i preg 
mated population of one to a square mile, is sadly crowded ; there 
. - they must leave their settlements, 
is no room for the Indians; they peat irk 
just beginning to thrive, their houses, their farms, their schools 
and churches, and remove beyond the PS ae 2 hes Pay 
manent home. Two parties of Creeks have followe @ €X- 
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ample, and gone to their permanent home, on lands just allotted 
to the Choctaws and Cherokees. It will probably be among 
their first occupations to fight for their title to this land of 
refiige ; particularly when seventy-five thousand recruits come 
pouring in, (driven forward by “a few troops,” who, we are 
told, will be needed to aid in this voluntary removal,} and who 
are to find their permanent home in the wilderness already 
granted away. 

Sir, if you really do carry out this policy, its wretched objects 
will indeed come to a permanent home, in its execution, of a 
nature different from that you profess to contemplate. You 
will soon drive them up to that bourne from) which neither 
emigrant nor traveller returns. 

This 1s the effect, whatever be the provisions of the bill. But 
let us, Mr. Speaker, contemplate it more closely. What is, in 
the general, the necessary character of a measure like this, a 
forced reinoval of whole tribes of Iudians from their native 
districts to a distant wilderness? I will give it, Sir, not in my 
own language, but m that of the resident of the United States, 
at the commencement of the session: 


‘© The condition and ulteiioi destiny of the Indian tiibes within the 
limits of some of our States, have become objects of much interest and 
importance. It has long been the policy of government to introduce 
among them the arts of civilization, in the hope of gradually i1eclaim- 
ing them from a wandeling life. Thts policy has, however, been 
coupled with another wholly incompatible with its success. Profess- 
ing a desire to civilize and settle them, we have, at the same time, 
Jost no opportunity to purchase their lands, and thrust them further 
into the wilderness. By ths means, they have not only been kept in 
a wandcring state, but been led to look on us a3 unjust and indifferent 
to their fate. Thus} though lavish in its expenditures upon the sub- 
ject, government has constantly defeated its own policy, and the In- 
dians, in general, 1eceding fuither and further to the west, have re- 
tained their savage habits.” 


Such is the President's view of the effect of removing In- 
dians westward. Those who have been removed, have been 
kept wandering and savage. Some, who have staid, have 
made great progress in civilization; but, having undertaken 
“the establishment of fixed Jaws and a pertnanent govern- 
ment,” ayreeably to the provisions of a treaty negotiated with 
thein by the President himself, and approved by the Georgia 
senators, that State has extended laws over them which will 
have the effect of driving them into the wilderness; and against 
these laws the President cannot protect them! One scarce 
believes, that it is in this way that a project for a general 
sweeping removal of all the Indians against their will, to the 
distant wilderness, is to be introduced to our favorable notice. 

Let us view this subject, Sir, in a practical light. Let us not 
talk of it by a name, but consider it as.a thing. What sort of 
a process is it when actually gone thiongh, this removal to the 
distant wilderness? The people whom we are to remove are 
Indians, it is true; but let us not be deluded by names. We 
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are legislating on the fate of men dependent on us for their 
salvation or their ruin. They are Indians; but they are not all 
savages; they are not any of them savages. They are not wild 
hunters. They are, at least some of the southern Indians are, 
a civilized people. They have not, in all their tribes, purged 
off every 1elic of barbarism ; but they are essentially a civilized 
people. They are civilized, not in the same degree that we 
are, bitin the same way that we are. J am well inforined, 
that there is probably not a single Cherokee family that sub- 
sists exclusively in the ancient savage niode. Each family has 
its little farm, and derives a part, at least, of its support, from 
agricniture o1 some other bianch of civilized mdustry. Are 
such inen savages? Are such men pioper persons to be driven 
from iome, ad sent to hunt biffalo in the distant wildeiness? 
They are planters and farmers, trades-people and mechanics. 
They have cornfields and orchards, loons and workshops, 
schools and churches, and oiderly institutions. Sir, the politi- 
eal comnitintics of a large portion of civihzed and Chiisuan 
Europe tmght weil be proud to exlubit such a table of statistics 
as I will read you. 


Here Mr. Everett read “a Statistica] Table, exhibiting the population 
of the Cheiokee nation, as enumeiated in 1824, amieeably to a resolu- 
tion of the Legislative Council; also, of property, &e. as stated;”” fiom 
which it appeared that the population was 15,560, including 1277 
negroes; and that there were “18 schools in the nation, and 314 scholars 
of both sexes, 36 grist-mills, J3 saw-mills, 762 looms, 2486 spinning- 
wheels, 172 wagons, 2923 ploughs, 7685 horses, 22,531 black cattle, 
46,732 swine, 2566 sheep, 430 goats, 62 blacksmiths’-shops, 9 stoves, 
2 tan-yards, and 1 powder-mmill, besides many othei 1ftems not enumer- 
ated; and theie are seveial public ioads, and ferries, and tuinpikes, in 
the nation ” } 

These, Sir, are your barbaiians; these are your savages; 
these your hunteis, whom you atc gomg to expel irom their 
homes, and scud out to the pathiess prairies of the west, there 
to puisue the buffalo a3 he ranges peiodically froin south to 
porth, and from north to south; and you will do it for their 
good ' 

But I shall be told, perhaps, that the Cherokees are more 
advanced than their:ed brethren in ervilization. They may 
be so; but to a Jess extent, I rmagine, than ts geucrally thought. 
What is the condition of the Choctaws ? 1 quote a letter fiom 
one of the missionaries to that tribe, eommumecated to the 
Senate by the department of war, during the present session. 
After stating that a very great and general reformation of the 
vice of intemperance had, within a few years, taken place, Mr 
Kingsbury proceeds :— 


“The result of a census taken in 1828 in the noi th-east district, was 
as follows, viz: population, 5627, neat cattle, 11,661, horses, 3974; 
oxen, 112; hogs, 22,047; sheep, 136, spinning-wheels, 530, looms, 
124; ploughs, 360; wagons, 32; blacksmiths’ shops, 7; coopers 
shops, 2; carpenters’ shops, 2; white men with Choctaw famihes, 22; 


> 


schools, 5; scholars in the course of instruction, about 150 In one 
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clan, with a population of 313, who, eight years ago, were almost entire- 
ly destitute of propeity, grossly intempeiate, and roaming fiom place 
to place, there are now 183 horses. 511 catlle, 833 hogs, 7 looms, 68 
spinning- wheels, 85 ploughs, 6 oxen, 1 school, and 20 o1 24 scholars.* 

*¢ Another evidence of the piogress of improvement among the 
Choctaws 1s the oi ganization of a civil government. In 1826, a gene- 
ral council was convened, at which a constitution was adopted, and 
legis!ative powers were delegated to a national committee and council, 
whose acts, when approved by the chiefs, became the supieme laws 
ofthe land. I have now before ine a manuscript code, containing 22 
laws, which have been enacted by the constituted authorities, and, so 
far as I know, carried into complete execution. Among the subjects 
embraced by these laws ase theft, inurder, infanticide, marriage, po- 
lygainy, the making of wills and setthng of estates, trespass, false tes- 
timony, what shall be considered lawful enclosures aiound fields, &c. 

«A reat desire for the education of their children fuinishes anoth- 
er proof of the advancement of the Choctaws. Petitions are frequent- 
ly made 1equesting the establishment of new schools. Numbers more 
have applied for admission to the boerding-schools than could be 1e- 
ceived. Nothing is now wanting but suitable persons and adequate 
means. to extend the advantages of education to all parts of the Choc- 
taw nation,”’ , 

“‘The preaching of the Gospel has, within the two past years, been 
attended with very happy effects. To tts influence must be ascribed 
much of that impulse, which has recently been given to the progress 
of civilization, in the more favored parts of the nation. The hght which 
the Gospel has diffused, and the moial principles it has imparted to the 
adult Choctaws, have laid a foundation for stabiliy and pel manency 
in their improvements. In this district, eighty-two naitves, principal- 
ly heads of families, are members of the church. All these, with one 
exception, have maintained a consistent Christian character, and would 
do honor to eny Chiistian community ”’ 


Nor 1s the condition of the Chickasaws less advanced and im- 
proving. Irom the official return of colonel M’Kenney, it ap- 
pears that their numbers are about four thousand. They aie esti- 
mated by hun to possess eight hundred houses, of an average val- 
ue of one hundred and fitty dollars, with some that must have 
cost one or two thousand. Ile supposes them to lave 10 iulls, 
50 workshops, enclosures of fields to the value of fifty thousand 
dollars, and an average of stock to cach of 2 horses, 2 cows, 5 
hogs, and a’dozen of poultry. : 

I know, Sir, that there is, in the seme document on the civiliza- 
tion of the Indians, conimumiecated to the Senate, (meagre at the 
best, compared with the ample materials for sueli a document, in 
possession of the depaitment,) a letter winch tells you that the 
Choctaws, exeept where the schools are, and where the Lalf breeds 
live, are, in every sense of the word, geunine Indians, No gen- 
sral improvement in any thing appears to pervode the country, I 
will rely more on this expression of opiniea, When I am better 
nformed of the disinterestedness of its source. 

Such are some of the people we are going to remove from their 
romes ; people living, as we do, by husbandry, and the mechanic 
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arts, and the industrious trades ; and so much the more interesting, 
as they present the eaperiment of a people rising fiom barbarity 
ito civihzation. We are gouig to remove them from these their 
homes to a distant wilderness. Who ever heard of such a thing 
before ? _ Whoever read of such a project? ‘Ten or fifteen thou- 
sand familtes, to be rooted up, and cairied hundreds, ay, a thou 

sand of miles into the wilde:mess! There is not such a thing in 
the annals of mankind. It was the practico—the barbarous and 
truly savage practice—ot the polished nations of anuquity, to bring 
home a part of the population of’ conquered countries as slaves, 
It was a erucl cxereise of the rights of the conqueror, as then un- 
derstood, and, m turn, practised by all nations. But in tme of 
peace, towaid unoflending connnunities, subject to our sovereign- 
ty indeed, but possessing nights guarantied to them by more than 
one hundred treaties, to remove them against their will, by thou- 
sands, to a distant and a different country, whee they must lead 
a new life, and foinr other habits, and encounter the perils and 
hai dships of the wilderness ; Sir, uever head of sucha thing; itis 
an eapenment on Titian life and human happmess of penlous 
novelty! Gentlenien who favor the project camot have viewed 
itasitis. They think ofa maich of Indian warnors, penetrating, 
with thei accustomed vigor, the forest o: the cane-bruke—they 
think of the youthful {ndian lunter, gong forth cxultmgly to the 
chase, Sir, itis no such thing. lus is all past; it i matter of 
distant tradition, and poetical funey. ‘They have nothing now 
left of the Indian but his social and political infenonty. They 
ure to go in fannhes, ithe old and the young, wives and childien, 
the feeble, the sick. .And how are they togo? Not in Juxurous 
cainiages; they are poor. Not im stage coaches; they go to a re- 
gion wheie there mc none. Not even m wagons, nor om horse- 
back, for they are to go in the least expensive manner possible. 
They are to go on foot; nay, they are to be dnven Sy contract. 
The price has heen reduced, md 1s still finther to be redu- 
ced. It 1s to he 1edueed by sendmg them hy contract. It is 
to be screwed down to the least farthing, to erglit dollars per head. 
A community of civilized eens of all ages, sexes and conditions 
of bodily health, 1s to be dragged lhundieds of miles, over moun- 
tains, rivers, and deserts, Where there are no reads, 10 bridges, no 
habitations; aud this is to be done for eight dollars a head; and 
done by contact. The question is to be, What is the least for 
which “you will take so many hundred faiilies, averaging so 
many infirm old men, so many lite children, so many laine, fee- 
ble and sick? What will you contract for? The nnagination 
sickens at the thonght of what will bappen to a company of these 
emigrants, which may prove less stiong, less able tod pURES ie 
journey, than was anucipated. Will the contractor stop for the 
old men to rest, for the sick to get well, for the fainting women 
and childien to revive? He will not; he cannot afford to. And 
this process is to be extended! (0 every family, in a poph Buon. if 
seventy-five thousand souls, ‘This is what we call the removal o 


the Indians! 


It is very easy to talk of this subject, reposing on these luxun- 
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ous chairs, and protected by these massy walls, and this gorgeous 
canopy, fiom the power of the elements. Removal is a soft word, 
and words are delusive. But let gentlemen take the matter home 
to themselves and their naghbors. There are 75,000 Indians to 
be remaved, This {s not less than the population of two congies- 
sional districts. We are going, then, io take a population of Tudians, 
of families, who live as we do in houses, work as we do 1n the field or 
the workshop, atthe plough and the loom, whoare governed as we are 
by laws, who send their children to scliool, and who attend them- 
selves on the ministry of the Chiistian faith, to march them fiom 
their homes, and put thei down ina reniote, tmcaploied desert. /¥e 
are going to do it—this Congress 1s going to do 1t—tlus is a bill to 
do it. Now, let any gentleman think how he would stand, were 
he to go home and tell his constituents, that they were to be re- 
moved, whole counties of them—they must fly before the wrath 
of insupportable laws—they must go to the distant deseit, beyond 
Arkansas—go for eight dollars a head, by contiact—that this was 
the policy of the government—that the bill had passed—the money 
was voted—you had voted for it—and go they must. ~ 

Ts the case any the less strong because it apphes to these poor, 
unrepresented tubes—“ who have no friends to spare?” IEPf they 
have nights, are not those rights sacred—as sacred as onrs—as sa- 
cred as the rights of any congressional <hstrct? Are there two 
kinds of rights, rigbts of the stiong, which you respect because 
you must, and rights of the weak, on whieh you trample, because 
you dare? 1 ask gentlemen again to think what this measure ts, 
not what it is called: to 1eflect on the reception it would meet 
with, 1f proposed to those who are able to make their wishes re- 
spected, and especially if proposed to them for their good. Why, 
Sir, if you were to go to the least favored district nthe Union— 
the poorest’soil—the severest climate—the most wuhealthy region, 
and ask them thus to remove, were it but to the next State, they 
would not heten to you; they would not stir an meh. But to 
take up hundreds and thousands of families, to carry them off un- 
measured distances, and seatter them over a wilderness unknown 
to civilized man—they would think you msane to name it! 

What sort of a region these unhappy tribes zie to be removed 
to I will presently inquire. Let us see what soit of a region they 
are to leave. 

And now, Sir, Tam going to quote an account, which fT candid- 
ly adinit to be in all likehhood over stated. It proceeds from a 
patriotic native pen; and who can rest within the Jnnits of exact 
reality, in deseribing the merits of a beloved native land? I he- 
heve it a little colored, but the elements of truth are there. Tt is 
plain, from the circumstance and detail, that it is substantially cor- 
rect. At any rate, since I have been a member of Congress, it 
has been twice, and I believe three times, communicated from the 
war department, os official infortnation. Jt is from a letter 
wnitten by David Biown, a native Cherokee, of mixed blood, da- 
ted Willstown, Cherokee Nation, September 2, 1825 -— 

“The Cherokee nation, you know, is in about 35 degrees north 
latitude ; bounded on the north and west by the State of Tennessee ; 
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on the south by Alabaina, and on the cast by Georgia and North Caro- 
lina. This country 13 well wateied, abundant springs of pure water 
are found in eve ypait. Arange of majestic and lotty mountains stretch 
themselves ac)oss the nation. The no:thern part of the nation is hilly 
and mountainous. In the southein and western parts, there are exten 
sive and fertile plains, covered partly with tall tees, thicugh which 
beautiful steams of water glide. These plains furnish immense pas- 
turage, and number less herds of cattle ae dispersed over them. Hor- 
ses ale plenty, an] are used for servile puiposes. Numeious Mocks of 
sheep, goata, and swine, cover the vatleys and hills. On Tennessee, 
Ustanala, and Canasagiiiveis, Cherokee commeice floats The climate 
is delicious and healthy, the winteisare msid; the spring clothes the 
giound withits1ichestscenery Cherokee flowers, of exquisite beauty 
and yalicgated hues, meet and fazcimate the eye: evely dnection. In 
the plains and valleys, the sal! 1s generally ich, p:o!ueing Indian corn, 
cotton. tobacec, wheat, oats, indigo, sweet and Jiixh potatoes. The na- 
tyes cally on con-ileialble tiade with the adjoming States, and some 
of them export cotton in boats down the Tennessee, to the Mississippi, 
and down that 1iver to New Orleans. Apple and peach orchards are 
quite common, and gardens ae culrvated, and niueh attention paid to 
them Butter anc cheese aie scen on Cheio’see tables. There are 
many public 1oads in the nation, and J.ouse3 of enteilanment kept by 
natives Numero is and flourishing villages a1e seen in tvery section 
of the countiy. Cotton and woolen cloths are manufactured hee, 
Blankets of vaiious dimensions, wanufactured by Che,okee hands, are 
very conmon Almost every family in the nation giows cetton for its 
ownconsumpion Industry and commercial enterprise are extending 
themselves in eveiy part. Nearly all the me:chants in the nation are 
native Cheiokees. Aciicuituial pursuits (the most sohd foundavion of 
our national piosperuy) engage the chief attention of the people. Drf. 
ferent branches in mechanics are pursued, The population is rapidly 


Incieqsing,” 


Such is the land, whieh at Jeast one large community of these 
Indians ae to Jeave. Is it not too much for human nature to 
bear, that unoflending tubes, for no alleged ecritne, in profound 
peace, should be rooted up fiom them hercditary settlement, in 
such a dand, and Lured off to such an one as J shall piesently 
show to the Hon-e? 

Sir, they are attached to it: itis therown; and though, by your 
subtilies of stare logic, you make it out thatit is not ther own, 
they think itis; they love it as theirown, IJtis the seat of their 
council fires, not always legal,as yom State laws now call 
them. ‘Che tine hasbeen, and that not very distant. when, had 
the king of France, or of Spam, or of Englaud, talked of its be- 
ing i#legal for the Choctaws or Cherokees to meet at their coun 
el fire, they would have ans ered, * Come and picvent us.” It 
is the soln which are gathered the bones of their fathers. This 
idea, and the importance attached to it by the Indyans, have been 
held up to derision by one of the officers of the government. 
Hie has told the Indians that “the bones of then fathers canoe 
benefit them, stay wlicre they are as long as they may. I 
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touch with regret on that, upon which the gentleman from New 
York las laid his heavy hand. I have no unkind feeling to- 
wards the gentleinan, who has unadvisedly made thissuggestion. 
But the truth is, this is the very point on wlnich the Indian race 
—sensitive on all points—is most peculiaily ative. It1s provet- 
bial. Governors Cass and Claik, in their official report the 
last winter, tell you, that “ We will not sell the spot wlich con- 
tains the bones of our fathers,” 25 almost always the first an- 
swer to a proposition for asale. The mysterious mounds whieli 
are seen in difle:eut parts of the country, the places of sepulture 
for tribes that have disappeared, ure o}yects of 1everence to the 
remnants of such tribes as long as any such remain. 

Mr. Jefferson, in his Notes on Vii gina, tells von of such 2 case. 
Unknown Tudians came through the country, by a path known 
to themselves, through the woocls, to visita mound 1 his neigh- 
borhood. Who they weie no one knew, nor whence they came, 
nor what was the tmbe to whose ashes they had made their 
pilgrimage. It is well known that there are tubes who cele- 
brate the great feast of the dead—an awful but affecting com- 
memoration. They gather up the bones of all who have died 
since the last return of the festival, cleanse therm fiom their im- 
purities, collect them in a new deposit, and cover them again 
with the sod. Shall we, in the complacency of our superior light, 
look without indulgence on the ynous weakness of these chil- 
dren of nature? Shall we tell them that the bones of their fa- 
thers, which they visit after the lapse of ages, which they cher- 
ish, though clothed in con uption, cando then no good? Itisas 
false in philosophy as in taste. The man who 1evciences the 
ashes of his fathers—who )iopes that posterity will 1¢1 erence 
his—is hound by one more tie to the discharge of secial duty. 

Now, Sir, whither are these Jadians, when they arc removed, 
to go? I confess Fam lessinformed than Fcould wish. I thank 
the gentleinan {19m Penusvlvania(Mr. Hemplill) for his aniend- 
nent. Jt does creditto his sagacity. Itis Just what is wanted. 
I say, we all want infortnation. We are going, ina very high- 
handed way, to thiaw these Indians into the western wildciness. 
Lcall upon every gentleman, who intends to vote for the bill, to 
ask himself, if he has any satisfactory information as to the char- 
acter of that region, Tsay ii as a terra incognita. It has been 
crossed, but not explored. I have made sone notes ef this 
country, and itis the conclusion to which I have come, fiom. 
consulting the best authorities within my reach, and patticularly 
colonel Long and Mr, Nuttall, that it is an uninhabitable desert. 

The gentleman from Ohio, (Mr. Vinton,) the other day, moved 
a resolution asking for information on this subject. The House 
felt that it wanted the information : lis resolution was adopted. 
And what did we get in reply? Thoenty-two lines, fiom a letter 
written by governor Clark, five years ago? and he had never 
seen the country, to which the title of the Osages and Kanzas 
had, when he wrote the letter, just been extinguished. This is 
the official information which is to guide usin deciding the fate 
of thousands ees of thousands of fellow-beings! Then we 
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have the testimony of Mr. McCoy. He saw the country. But 
how much did he see of 1t?—how far did he go westward? For- 
ty-eight miles only. He admits that the land is good only for 
two hundred miles west from Arkansas; and three quarteis of 
this he took on trust, for he went only forty-eight nules mto it, 
in a westerly duection. Is tlus an exploration on which we can 
depend—a hasty ex: ursion, for a few imiles, into the district, to 
which we are to transplant the Indians ? Sir, it would do to 
write & paragraph upon ina hewspaper; it would serve as a 
voucher for an article im the gazetteer. But, good heavens! 
wil this warrant us in taking up dependent tnbes of fellow be- 
Ings fiom their homes, and maehing them, ata venture, into 
this remote deseit, upon the borders of which an agent had just 
set lis foot? Fiom the time that Mr. McCoy left St. Louis 
till he got back, there weie just sixty-tico days. Has descrip- 
tion is as follows; and I quote the passage because it contains 
the strength of his 1ecommendation :— 


“1 may not be so fortunate as fo meet with many who concur with 
me 1n opinion relative to the country under consideration, (J mean the 
whole desenbed in our remarks,) yet I hesitate not to pronounce it, in 
my estimation, very good, and well adapted to the puiposes of Indian 
settlements. 1 think [ ask nothing in supposing that no State or teri- 
toryin the Unton embraces a tiact, of equal extent and fertility ,so httle 
broken by lands not tillable, to that lying south of Kanza, and on the 
upper biauches of Osage and Neosho, the extcnt of which I have not 
been able to asecitain. This countiy also has its defects, the greatest 
of whieh 13 the scarcity of traber; but, by a judicious divirion among 
the inhabitants of woodland and piaisie, there will be found a sufficien- 
ey of the formei, in connexion with coa?, to answei the pulpose in 
question with tolerable convenience ” 

Again “The gicatest defect im this country (and I am sorry it ts 
of so serious a charactel) 1s the scarcily of timber. If helds be made 
in the timbeted land, which most persons, who have been dccustomed 
to timbered countiics, are inchned to do, (the Indians moie especially, 
beeausce often unprepared with teams foi bicahing pranie,) timber will 
soon become (oo scaice to sustan the population, which the plan under 
consideration contemplates. I trust that | need offer no apology for sup- 
posing that measures ought to be adopted rmuincdiately, for marking off to 
each settler, 0: class of settlers, the amount of umbered land ically neces- 
sary for then use, severally, and nomoie. The tumbei, geneially, is so 
happily distibuted ja sticks and groves, that each farm inay be allow- 
ed the amovntof amber 1equisite, and then extend back into the praiile 
for quanuty. ‘fhe praines bee almost univeisally iich, and well sit- 
uated for cultivation, afford uncommon facilitics for the epe:ation of 
such a method. By pursuing this plan, wood, after a few years, wall 
inerease in quanti’y annually, in proportion as the grazing of stock and 
the interes!s of the inhabitants shall check the burning of those prai- 
ries. These icgulations, essential to the future prosperity of the ci 
tory, cannot be made without the existence of the superintendency - 
whieh I speak. Let it be saul that the country within such and =e 
boundaies <hall be given (o the Indians, for the puipose under cousid- 
eration, Next establish such a course of things as will render i pose: 
ple to make a fair distribution of 1t among its inhabitants, ip VEW. 2 
their numbers und cireumstanees, and which will secure to them the 


possibility of future prosperity.” : 
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I believe, Sir, that Mr. McCoy is a very worthy and benevo- 
lent person. Having been eonnected witht a mussion to some 
north-western band of Indians, which has been nearly or quite 
broken up by the encroaclinents of whites, le appears to have 
considered removal as the greatest good for all Iidians, under 
all cireumstances. Wnle the Indians, whom he conducted, 
were evidently dissatisfied with the country, he umkes the best 
of it. He was there a very slloit tine, aud penetrated a short 
distance, but tells us “the prarries are almost untwe sally ich,” 
and thateven the single films can be laid off with a pateh of 
woodland. He could not possibly know this tobe true. He saw 
as much of tins country as a traveller would see of Pennsylva- 
nia, Maryland eal Virgiata, who should go. by the strarghtest 
road from Philadelphia to Harper’s Peary, and thence back to 
Washington. ‘This region is said to be six humlred ues long 
and two hundred and fifty broad. Mr. McCoy’s whole line of 
march within 1, gong and returning, Was about four hundred 
miles! 

As for the project of settling each Indian family under a gov- 
ernment superitendency ; persuadimg them to spare the wood 5 
counting out such atumbe: of trees as is absolutely necessary 5 
and thus making provision “for the possibility of future pros- 
penty,” and for “tolerable convenience” in respect to fuel, it 
defies gravity. The wildest delusons by winch waste lands in 
distant countries are puffed off by jobbers do not go beyond this. 
One coarse fact, like that which I have alicady cited from Mr. 
Nuttall, showing the wretched shifts to which the Osuges were 
put for fuel,* is woth a yoliime of these well-meaning specu- 
lations on the providence, thiiit and foresight of the Tidtans, in 
husbanding their timber. This incoutestable want of tunber in 
the region in question would make it uninhabitable to the thrit® 
tiest people ou earth. Sir, mere benevolence, jnety, and zeal, 
do not qualify u pe:son to promulgate opinions wlieh are to 
affect the well-heimg and lives of thonsands of fellow men. You 
tell an Indian, shivering in the winter, over the wretched sub- 
stitute for fuel which Bh. Nuttall deseiibes, that there is a * pos- 
sibility,” some yeas hence, of lus having wood enough to ena- 
ble him to get along with “tolerable convenience,” if he is very 
provident mn the mean time! 

What are the fndians indo affer they get here? The original 
plan of going over the Missis-1ppi was to find ample range for 
the chase. That object was sanctioned by Mr. Jeficrson, ‘in 
1803, when propose! by the emigrating portion of the Chero- 
Kees. It now seems abandoned; aud we are told of raising 
their character, of putting them on an equalty with ourselves, 
and fixing them in snug farms of so much woodland and so much 
prairie. Can they pursue their accustomed oecuuations in this 
new region? Can any man on his responsibility say, they will 
find wood and water, and soil, and access to market, and eon- 
venience of navigation, like what they have left? No mah can 
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say it. What does experience teach? The Cherokees in Ar- 
kansas, after encountering great hardships, were dog well, and, 
after ten years’ residence, have been pushed further westward. 
A lavish eapenditure by the govemnment, and the untiring be- 
nevolence of the pions and liberal, has :e-established them in 
seeming cotufoit; but the result 1s yet to be seen. We are al- 
ready threatened with a general Indian war on the frontier. 
But the case of the Cherokees of Ai kansas 1s the only one, which 
is not a deplorable failure. What says general Clark, writing 
to the departinent, 10th December, 1827? “T inust request you 
to diaw the attention of the secretary of war to the moving or 
emigrating Indians, who are contmually coming on to this side 
of the Mississippi. Those that have come on, and not perma- 
nently settled, (many of theni,) are scattered for the putpose 
of procuring subsistence; and frequent compluints are made 
against thein hy the white people, and considerable expense in- 
eurred i reconeiling the difficulties.” 

This “seattentng to procure subsistence,’ (leading to com- 
plamts, by the whites, and expeuse in reconciling cithieulties,) I 
take to be a periplrasis for roving about, begging and stealing. 
Aga: “The tribe» on tlus side of the Mississipm are wietch- 
ed, and moving fron: place to place. I have ynst heard that the 
several scattering bands, who resided near Foit Towson, have 
removed near Alexandria on the Red 1iver.” 


«Tt will be necessaty, that authovity be given as soon as possible, to 
exchange lands with the Delawares, Kichapoos, Shawnees, Pianki- 
shaws, &c., and settle theiyon the Kanzasiive:. And tt 1s also neces- 
sary, that sone ascisfance should be given to remove them there, and, 
when there, to assist them in preparing the earth for culivation and 
plovisions, til they ean ratse a suppoit = Wiiliout this aid, the Indians 
will be more wietched than they weie before they moved. 

“’ The Shawnees and Delaw ares of Cape Gnaideau, ¥ howele, twenty 
yeas ago, doing well, with good houses, hittle farms, with stock in 
abundance, aie now 1m distiess, roving in small parties in every part 
of the countiy, in pursuit of subsistence Those whe have come fiom 
Ohio will, if not supported, in a short tine be in the same situation, 

“The distresses of the Indians of (lis supermtendency are so pieat 
and cxtensive, and complaints so frequent, thet it 1s and has been im- 

ossible for me to report them. I therefore have taken on myselfa 
gieat deal in acting a> I thought best, [ have not tioubled the gover n- 
ment with numicions occunences wWihneh they could not remedy. 

Sir, general Clark is yeur most experienced supelintendent 
of indian affairs: and his superintendcncy lies in this vaunted 
Indian Canaan, beyond the Mississippi. Let us Jearn wisdom 
from the fate of the Shawnces and Delawares, who, in twenty 
years, have sunk fiom the possession of comfortable farms and 
competence, to abject, roving povet ty. One A ea 
from an official letter of general Clark, of March J, 1826, anc 
leave this topic — 2 

«The condition of many tibés west of the Mississippi is the most 
pitiable that can be imagined. During several seasons in he Se wa 
they are distressed by farmne, nw hich many die i a ae font 
during which the living child is often buried with the dead mother, 
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because no one can spare it as much food as would sustain it through 
its helpless infancy. ‘This desciption applies to the Sioux and Osages, 
and many others; buti mention those because they are powertul tibes, 
and live near our borders, and my off:cial station enables me to know the 
exact truth. Itxs vain to talk to people in this condition ‘ about leaining 
and religion’ ” 


This is the country to which the Indians are to be moved. 
This is the fertile region, in wliuch they are tobe placed. This 
their prospect of improvement. 

The worthy chairman of the committee told us of tie causes 
of their degeneracy, seated in tlie nuture or 1n the habst, the 
second natuie of the Indians. Adnnt the truth of the rejie- 
sentation. Iam sorry thee is any foundation for it. My 
hopes have never been over sanguine of elevaung the 1ace toa 
high degree of eivihzation; although withm a few years better 
hopes have been autiorized than ever before. But these causes 
of degeneracy exist. The Indians, it 1s said, suffer from the 
pioximity of the whites, and the jealousy and hostility between 
thei, and the conscious iniciiority of the Jndian. But this is 
not remedied west of Arkansas: they will have a white popula- 
tion crowding on them there. ‘There is one already. We are 
told they are unprovident. Be rt so; will they not be impiovi- 
dent there? Mr. McCoy tells us, tis happy land las but little 
timber, and yet thinks that, if left to themselves, they would 
go in and cut it down; and that there must bea sort of govein- 
ment forester, to parcel it out for them, and keep them troni Wast- 
ingit. Weare told they have an innate propensity to mtemper- 
sauce, Will they cease to have it in the wilds of Arkansas? If 
they thirsted for spints by the pleasant banks of the Ustanala and 
Coosawattee, will they abstain in the salt praiés and parched 
deserts of the west? What safeguard will they bave there, 
which they have not here? Surely, Sir, as they are removed 
from a surrounding ei ilization, as they cease to breathe the very 
temperate atinosphere of the Atlantic States, there 1s reason to 
fear, that the causes of degeneracy will reniam in all their inten- 
sity, winle the checks will be fewer, and the 1emedies weaker. 

I have already hinted that this great project farls in the point 
put forward as its 1}ecommendation—the per manency of the new 
abode. There is no well-grounded hope of permancney in it, 
and our experience shows that it is delusive. The Cherokees 
of Arkansas wele permitted to remam just ten years! Ifthe lands 
to which you remove them are what you describe them to be, you 
may as well push back the nde in the bay of Fundy as keep out 
the white population. Its progiess onward is snre, and as snrely 
will it push the Iudians before :t. This new wilderness, which 
you parcel out to them, is nota permanent home. It is a mere 
halung place—a half-way house cn the 10ad to the desert. 

We talk of pledges, guaranties, and patents. Now, Sir, I 
have not the least doubt of the good faith of the President, of his 
cabinet, of every gentleman m this House friendly to the bill, 
and of every honest man in the community who supports it. 
They all honestly mean that the Indians should be saie in their 
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new tesidence; and if they are not safe, it will not-be the fault 
of the friends of the Lill ~ Having said this, F must be permit- 
ted to add, that I would not give one farthing for the best patent 
that could be issued to ths new country, with the seal of es ery 
meinbe of the government, J would not pick up the unmean- 
ing scroll fiom the earth. What! take a putent to secure my ttle 
west of the Mississippi, when tifty treaties Gn the east side, sign- 
ed by all your Presidents, sanctioned by all your Congresses, 
have proved themsely es not worth what it cost to engross them! 
I would regard the offer of it ns an insult, Treaty and patent; 
What 1s the difierence, save that the former 1s the niore sole) 
and authentic pledge of the pubhe faith ? Ave they not both of 
the Ihe parchment,-signed and sealed? Whiat 1s there ina pat- 
ent to give it a binding powe ? Isthere any pnneiple of obli- 
gation init? any lite or voice to npbiaid its viclatois? There 
is nothing writ. Jtasaword, a name. It signifies nothing—it 
can do nothing. It 1s meant well—and that is well—and that 
is all. 

But, Sir, these Indians could not live in this country, not even 
if your advancing population would Jet them alone, and the 
country itseli’ were a pretty good one. It 1equires some of the 
highest quahtics of civilized man to emigrate to advantage. I 
do not speak of gicat intellectual elevation ; not of hook learn- 
ing, no1 moral excellence; though this last 1s of gicat impor- 
tance in determing the prosperity of a new settlement. But 
it is only the ehosen portion of a eommumity, its éde, that ean 
perform tlis great work of building upa new eountry. The 
heryous, ardent young man, in the bloom of opening hfe, and 
the pride of health, can do it, {tis this part of the population 
that hes dune it. This isthe great diatof New England and 
the other Atlantic States. But to take np a wiiole population ; 
the old, the feeble, the infant, the inefficient and helpless, that 
can hardly get through hfe any where, to take them up by a 
gencral operauon, and seatter thein over an unprepared wil- 
derness, 1s madness. It 1s utterly possible for them—1 do not 
say to prosper—but even to subsist. Sueh a thing was never 
heard of. dlow nanowly did the pilgrims of New England es- 
cape destruction, ulthough their rauks were made up of nen of 
the sternest moral qualities, well provided with pecumiary resour- 
ces, and recruited for several years by new adventurers ! The 
Indians are to be fed a year at oureapense. So far is well, be- 
cause they will not starve that year. But are the praines to be 
broken up, houses built, crops raised, and the timber brought 
forward in one year? Sir, if a vigorous young man, going into 
the praiie aud commencing a settlement, can raise a crop to sup- 
port Inmself the second year, I take tt he does well. ‘To expect 
a community of Indian families to do it, is hey ond all reason. 
The chairman of the committee tells us, it would be cruel to cast 
them off at the end of one year; they must be helped along. 
Doubtless they must. And in the progress of this way of living, 
partly by the chase, partly by husbandry, un partly elma 
a people naturally improvicent do not speedily become degene- 


MR. EVERETT’S SPEECH. 287 


‘rate and wretched, they will form an exception, not merely to 
all their brethren, with a single exception, who lave preceded 
them in this course, but the Jaws of nature. The earuest vo- 
lition to go is the great spring of the emgrant’s success. He 
summious up his soul, and suas lis nerves, to execitte his own 
purpose; but drive a beart-s.ck faniuly, against their will, from 
their native land; put them down m a distant wiklerness, and 
bid them get their hving, aud there is not one chance in fifty 
that they would hve two years. While you feed theus they will 
subsist, and no longer. General Clark tells 5 ou, that those who 
were in comfoit twenty years ago must vow be fed. Sir, they 
cannot live m these dismal steppes. They must starse; we 
know they must. General Claik tells us they do starve; and 
when the mother starves to death, they put the fiving cluld into 
the grave with her! To palliate this ternific oceurrence, we are 
told it 1s common, it is incident to Indian hfe. But not surely 
aniong the southern Indians. And if itis meant only that it 1s 
common beyond the Mississippi, then what an nage «toes it not 
give us of the country into which we aie dmving these victims! 
If it were not as sterile as the desert of Arabia, it would yield 
enough to prevent the recurrence of such hiorrois. f 

View thissubject in another hgfit. What is to keep these In- 
dians from conung into collision with each othe: 2? Miu. Nuttall 
was iustantly struck with thas danger; and numeious facts and 
occurrences stated by him show how justly we muy apprehend 
the effects of what he calls “the imprudent aud visionary policy 
of crowding the natives togethe, in the hopes of keeping them 
at peace.” 

These 75,000 Indians, whom you propose to collect in this re- 
gion, are not one tribe; they are not cognate tmbes. We are 
told, in some of the papers which have been laid on our tables, 
that the four southern tubes speak the same language. It is 
not so. The Choctaws and Chickasaws speak substantially the 
same; the Creeks speak a different lanynage, and the Chero- 
kees still another. Whoth these southern tribes and the north- 
western, tliere is no affinity. There are between various tribes 
of Indians hereditary feuds. Mr. MeCoy’s Indians were at 
war with the Osages, and had been for years. You put them 
down side by side. You bid them hunt in the same waste. 
You grant the sane land two or three times éver to different 
tribes. The lands granted to the Cherokees of Aikansas had 
been in part given, the year before, to the Creeks. The Chick- 
asaws are to be put down on the Choctaw lands. The new 
Cherokee’territory runs over the reservation of the Kan- 
zas and Osages ; and into this territory, thus pre-oceupied, you 
are going to pour down from fifty to seventy-five thousand more. 
I will cite, on this subject, a paragraph from an Arkansas paper. 
I pretend not to claiin for it any other weight, than what it de- 
rives from the manifest reasonableness of its purport :— 


A 


‘* Proposed residence of the Indians The whole country west of 
Missouri and Arkansas (including the forty miles severed from the lat- 
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ter) is already parcelled out to the different tribes that now occupy it. 
The Cheiokees and Cieeks aie already murmuring on account of their 
restiicted limits, and complain that the government has assigned to both 
the same tiact of countiy The productions of the habitable parts of 
the countiy, under the careless cultme of the Indians, will be found 
not nore than sufficient to supply the wants of the present population. 
It the proposition 1especting the formation of an Indian colony, contain- 
ed in the repoit of the secretary of war, should be adopted by the gov- 
ernment, we will have, according to the secietaiy’s calculation, 75,000 
at one litici, in addition to those alieady in the countiy Wilt he tell 
us Where he will put them? and how he will suppoit them under ex-- 
isting c1icumstances? | beheve this plan iational and practicable, if the 
Texas country belonged to the gwoveiniment; but, othe: wise, the 1 estrict- 
ed limits in which he would have to plant his colony, would 1ender it 
a peifect Indian slaughter-house.” s 


There is only one way in which we can prevent this mutual 
havoc, and that is by the constant presence cia powerful armed 
force; and on that I shall presently say a woid. 

But the difficulty does not stay here. Where they now are, 
the Indians aie surrounded by the population of the United 
States. When they ae removed, ther western boundary wall 
be open to the desert. Is thatdesert empty ? fs itoccupied only 
by the buffalo? Sir, itis the hhuntug ground of the Pawnees 
and Camanclhes—the fiercest uibes of the continent. These 
are the misters in civilization, to whom we ae going to send 
our hopetul pupils, tu complete ther education. Our Indians 
have made seme progress in the aitsof hte; and now we are 
going to put them down by the side of thesc dieaded hordes, 
who wre a terror even to ourown armicd traders, and stil realize 
that frightful picture of Indian ferocity and power, wlich fills 
the early pages of the Justory of Amenea. What must be the 
consequence 2? The answer is shait: They wil be destroyed. 
When these wild savages of the desert shall take our civilized 
red brethien in hand, they will most probably cited them. 

This event can only be averted by another, If the Indians, 
whom you congregate in these praimcs can (which I do not be- 
lieve) ward off starvation; ifthey take root and flowish; andif 
they withstand the power of the untained nibes in their neigh- 
borhood, yt must be by resuming them-elyes the savage charae- 
ter. Ii they tight tle Pawnecs and Camanches, it must be by 
again becoming themselves a warhke race. | have no faith 
whatever in their being able to sustain themselyes; but if they 
do, what have you effected? You have built up a community 
of near one hundred thousand Indians, obliged, iu self-defence, 
to assume a Warhke character, aud provided, by your annuities, 
with the means of military amoyance. And whatsortofneigh 
bors will they he to your own white setdlements? What sort | 
of a barrier will you have raised to protect Arkansas from the 
Camanches? for this is one of the prospective benefits, which 
have been set forth as likely to result from this measure. The 
impohtic character of the measure, in this wew of it, did not 
escape the observation of the most jndicious person who has 
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visited this country, and who, on this ground also, strongly 
condemns the policy of concentrating the Indians upon it. , 

Sur, these alarms of war are uot imaginary. A hostile meur- 
sion was made, as late as last January, into tlic south-western 
comer of the territory of Arkansas. One citizen was killed winle 
at work, and the neighboring settlements thrown into confusion, 
and threatened with being bioken up. Affidavits proving tlie 
fact are on your table. A letter is before ine, from a highly re- 
spectable source in the territory of Arkansas, stating it to be now 
“ ascertained that the Indians are prepating to inake a general at- 
tack on our frontiers in the month of May or June neat.” While 
T speak it, Sir, the savage 1s, perhaps, on your frontier settlements. 
Will he spare your own Indians, whom you piopose to throw as 
a barrier between him and these settlements? No, Sur; he will 
consider these new coniers as intruders on hisown domain. The 
vast region to which we have extinguished the title of the Osages 
and Kanzas, and over which we propose to scatter our tribes, 1s 
claimed as their own hunting ground, by the Pawnees and Ca- 
menches; and you are not to suppose, that, while their wai-parties 
are insulting the regular troops of your own army, they will re- 
spect your enfeebled Indians. Let gentlemen read the account of 
the expedition sent out to overawe these war-parties dumng the 
last suinmer, and they will see this is to be no trifling busimess, 

Do gentlemen forget that we have already been called on for 
strong measures of defence? There is now a bill on our tables, 
from the Senate, to mount ten companies for the protection of the 
frontier; and it is not alone against the unreclanned savages of 
the deseit, that we are called upon for protection. JI find, Sir, 
among the papers accompanying that nll, a memonal from the 
Legislature of Missouri, setting forth the danger to be feared from 
the Indians collected by ourselves, in the region beyond the Mis- 
sissippi. 

In consideration of faets and representations hke these, you have 
now before you a bill for mounting ten companies, a foice equal 
to one tenth part of the army of the United States. You aieact- 
ually obliged to turn one tenth of your army into rangers, to pro- 
tect that frontier, beyond which you are going to congregate your 
Indian neighbors. If one tenth are now required, can any one 
doubt that our whole army would he little enough to i1epress the 
incursions of the wild tnbes, aud keep the peace among seventy- 
five thousand of our own Indians, pent up in their new districts, 
and protect the fronuer from both? “There is little doubt, in my 
mind, that it would require the standing army to be doubled, in 
order to effeet these objects. 

And now, Sir, let us count the cost. Lect us count the cost! I 
do not say this 1s to be the governing consideration. I do not say, 
that, if the object could be fairly, and mghtfully, and with good 
faith, attained, 1 would not go with gentlemen, who have express- 
ed their readiness, on the like supposition, to take a hundred mil- 
lions of dollars from the Treasury, and pledge the public eredit 
for a century in advance. I will decide that, when the case comes 
up But I will ue first, what this movement is really to cost. 

ao A. 
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T will not vote inthe dark. 1 will not be amused with a vote of five 
hundred thousand dollais, to exeeute a project, of which the ex- 
pense will fall little, if any, short of five times five millions. 
There are seveial items in the expenditure requisite to effect 
such a movement, which, though heavy in amonm, hie contingent 
in their nature, and difficult to calculate. I shall take cnly such 
as admit of being brought to a standard of calculation: Ist. The 
first item is the ojyinal purchase moncy; the price we are to give 
for the tile whieh the Indians have, (whatever we eall that utle,) 
to the lands they orcupy. ‘Chis has ever Leen a heavy charge in 
our Indian treaties, What will tt cost to extinguish the Indian 
title to moze than fifly nulbons of acres of land, the quantity ceeu- 
pied by the Indians to be removed ? Here we can have no safer 
estimate than experience. J shall take, as the basis of the ealcula- 
tion, the lust considerable treaty with the Cieek Indians, that of 
Washington, in 1826. By that treaty, we acquired four millions 
seven liuniied thousand acres of land. The amount paid for this 
cession, iNeluding a principal stim, whose interest would equal the 
perpetual annuity of $20,000, was £650,933. ° This sum does not 
neni the expenses of negotiation, the value of improvements re 
lingiushed, nor the pinehase of the termtory west of the Missis- 
sipp. The amonut of land to be acqitired exceeds fifty milhons 
of aeres; say eleven times the cession made by the treaty of 
Washington, or 51.700,000 acies. Eleven tunes the pnee paid for 
the Qreck ccssion amounts to $7,100,183. {£ deem it fair, on ey- 
ery giounu, to suppose that we sliall have to pay, at leust, as much 
for the other cessions as we did for that of the Ciceks. The Creeks 
are the least enslized of the southern tribes, and consequently 
place the least value on their lauds. The Cheiokees and Ciioc- 
taws eould not, in 1eason on Hurness, be expeeted to sell a eultiva- 
ted country, for any thing ke what 3s paid tor the hunang grounds 
of uneivilized trbes. If the bill is passed, the Indians, in general, 
will feel and know that their lands will be prichased at whatever 
price, On all these grovnds, Lai wananted im taking the treaty 
of Washington as a safe standaid for the caleulation. I might 
with great propnety go above st; for it is now ascertained that a 
consiterable regiou of these Cherokee lends is nch in gold. We 
are informed that fou o: five thousaul persons are engaged in 
washing gold within the Indian counts, aud that they get two 
dollars each per diem. Tt muy not be halfthat, but af itis caly a 
quaiter, or fitty cents a day, (whieh is likely to he nearer the tuth,) 
it makes the country an excecdmgly ich gold 1cgion. Hosts ot 
witruders are already pourmg into (he countiy, to rob the Indians 
of thar gold. We surely shall not imitate their example; we 
surely shull not take trom them goltl mics, yielding thousands of 
dollars a day, without an equivalunt” U'the whole movement Is 
not to be ligh-handed force in Its most offensive form, we shall 


as dchvered, the governor of Georgia has issued his 
hat the State of Georgia has “ the entire and exclusive 
nds” occupied by the Cherokee Indians. 
forthese metals in their own soil! And 
o-operated with Georgia in this step! 
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pay them something like the value of the treasure, from the pos- 
session of which we expel them. Jf we do this, as we are bound, 
in equity and in common justice, to clo, we shall have to pay, for 
the gold region alone, a sum equul to the whole of what I have 
estimated for the entire extingwshinent of the Indian tide. J am, 
therefore, amply warranted in taking the pnee of the Creek ces- 
sion as the standard of the estimate, and puzting down the first 
item at more than seven millions of dollars. 

The next item is improvements. The bill provides, that we are 
to pay for such as add real value to the land. This term emprove- 
ments is an expression somewhat vague in its import. But the 
promises which we have made to these Indians, as well as the 
dictates of the barest justice, will require us to make the Indians 
in the new country good. If wa force them from their houses, 
we must build them other houses as good. We have sclemnly 
promised we will. We shiall be barbarous ourselves if we do not. 
We must rebuild for then, in the far distant wilderness, where 
wooil is searee, even for fuel, houses, nulls, and workshops, such 
as they have left. They have expended no small sums, cut of 
their annuities, in roads. Shall we set them down in the pathless 
desert, and do nothing to open aycnues of communication to it, 
and between its different parts? ‘They have heie extens.ve en- 
closures to thcir fields; we must replace these in tlie prairie. 
They have wagons, ploughs, looms, atid boats. These cannot be 
transported but at an expense beyond their value. ‘They must be 
paid for, or replaced to them. They have a iarge amount of hve 
stock, most of which will be an entie loss to them unless we pur- 
chase it, or put 1¢ in their power to 1eplaec at in the dcseri. 

All this furnishes a vest amount. J will not undertake to inake 
an estimate of my own; but I will take one furnished fiom the 
war department, by colonel MeKenncy, in reforence to the Chick- 
asaws. Aftes a detmled enunieration of the items of the estimate, 
he gives the aggregate sum at 184,750, fo the Clnckasaws alone, 
atnibe amounting to four thousand souls. Now, it 1s perfeetly 
well known, that this is not the most advanced trihe in ervilization. 
They do not exceed the Choctaws, and they fall behind the Cher- 
okees. I consider it, then, safe tu take this cstimate of the de- 
partment, for the Chickasaws, 18 the standard of the estimate for 
the Indians to be removed. ‘Tins will give us, aa the value of the 
property of seventy-five thousand Indians, to be paid fer, reim- 
bursed, and replaced, $9,075,000. 

The next item is the cost of collection and fransportation. Here 
we have not merely official estimates, but eapenence to cuide us. 
Two parties of Creeks have been sent over, That headed by Mr. 
Brearley, the agent of the emigrating Creeks, cost 852,297, for 
1,200 individuals. The other party, headed by colonel Crowell, cost 
$27,585, for 1,300 individuals. The expense of the first party is 
$43 58 per head ; that of the second $21 22 per head; an ave- 
rage of $33 40. Now, we aie told from the department, that the 
price may be still farther reduced. Why? If we form an esti- 
mate on two fair experiments, the only reasonable mode of pro- 
cedure is that of average ; otherwise, we may make fancied esti- 
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mates that it wil cost uothing, supposing it may be done for less 
and less cacly time. But we are to inove them by contract, says 
the second auditor, Not, Sir, with my consent. Though I depre 
cate beyond measure the passage of this bill, f will, if the Indsans 
must go, vote the appropriations to carry it mmanely and equi- 
tably into execution, But I wall not vote a dollar tor thus diead- 
ful contract. Sir, send these Indians otf by contiact, and their 
removal will piesent a scene of suflenmeg unequalled by that of a 
tlymg army betuie a triumphant foe. It wall be the direct inter- 
est of the coutiactors to sunt them in every supply and accommo- 
dation, aud to hurry them to the utmost limits of huinan strength. 
I cast no mputatigns on the contaciois; I know not who they 
are to be. But they are inen, engaging m this business asa mon- 
ey-making speculation ; aud the most ordinary piineiples of hu- 
man nature show, that, if transported in this way, many of these 
Indians will be destroyed on the mareh, Let us have uo con- 
tracts; but send them under the guidance of men of high respon- 
sibility, and let us ehcerfully pay the neressary capense. The 
avelage expense of the two parues of Creeks, wluch have already 
emigrated, is 3:32 42, takuug the statement of the department, m 
Which many things are oinitied, furly chargeable to the account, 
I will, then, take the cost of collection and transportation at $380 
per head—an expense Jess than the aetual average, The resnit is 
$2,250,000 for the whole number to be removed. ‘ 

The next itein 1s subststence for one year. J have made some et- 
forts to estimate this correctly. I am convinced that iu the state- 
ments made in debate, on tus floor, it has been very much under- 
rated ; from: not advertug to the circtunstance which most directly 
affects the cost of the ration, which, we are told, is not to exceed 
eight cents. On appheation at the proper departivent, 2 learn 
that the cost of the ration ut our several mibtary posts, west of the 
Mississippi, 13 as follows :— 


At Cantonment J: sup, 25 miles from Natchitoches, .. 133 ets. 
Cantonment Gibson, 6C0 nules ap the Aikansas, .,..104 


Jefferson Barrack», near St. Lows, 2... eee eee OF FH 


And that “the great facility of transportation 18 the eause of the 
. » es 1 = 

difference m price of the ranon, in favor of the last name place- 
Thuis 1s obvious; and,in caleulating the value of te ration, at any 
given spot, we mast take mito consideration, not merely the price 
of beef, and pork, and com tueal, but that of transportation, whieh 
makes a difference of two hundied per cent. between St. ].ouis and 
Natelutoches. Now, it isto be remembered, that this subsistence is 
tohe furnished mi the nterion of avery remote mand country. At 
Cantonment Gibson, which is, perhaps, the futhest pomt on 
the route, to which there is navigation, the ration is 10 cents. 
The country whireie the rations ae to be distributed, is, as Mr. 
McCoy says, one m whieh “the privileges of navigation will be 
very nonerate. Should the territory prosper, the tine will come 
when this circumstanee will be felt as a serous incony BUS 

* oye: ; ~ s enhanced at Canton- 
We sce how greatly the cost of the ranon 1s 1 UN lati 
ment Jesup, which is but twenty-five aniles from died duver, 
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These provisions are to be carried by land where there are no roads. 
The chairman of the Indian comnittee tells us that there arc 
fine droves of cattle on the head waters of the Washita. But 
the Washita does not penetrate this region, and there is a range 
of hills hetween. The ration will, unquestionably, cost nioie m the 
recesses of this country, than it does at Fort Jesup, within twen- 
ty-five miles of Natchitoches. Its there 133 cents. I heheve it 
will be twenty cents, on an average, thiougiout this pathicss wil- 
deiness—without 1ivers—without 10ads—witheut population ; but 
I will take it at only fifteon, being but one cent and a half beyond 
the military ration, within twenty-five miles of steamboat navi- 
gation. Taking the ration at 15 cents, one year’s subsistence, with- 
ont any extras or any contingencies, would he $4,105,250. Does 
tins seem a vast amount? The operation is vast. Here is an 
army of 75,000 souls, Look into the accounts of war operations, 
and see if such an army can be subsisied in an untravelled wilder- 
ness, for a yeur, at less expense. I say nothing of the support 
which the goveinment, unless it leaves them to starve, will indu- 
bitably be compelled to furnish them, at the end of the year, and 
for years to come. 

Then, Sir, we have titles ta extinguish. The Chickasaws are to 
he put down on the Choctaw lands. Wall this cost nothing ? 
The basis of all our operations has hitherto been to give acre for 
acre. The Cherokees are to be established on lands already grant- 
ed either to the Creeks or to the Arkansas Cherokees. Some- 
thing must be done to quiet the cliumis of the Osages and Kanzas, 
on whose reservations we are already encroaching ; and very ex- 
tensive extinguishments must he made for the north-western trrbes. 
I say nothing of the clam of the Pawnees and Camanches, whose 
right to hunt m the whole region we must erther buy ont or fight 
out. For this purpose, numerous treaties are to be hekl; and the 
whole aggregate expense, estimating the present value of the onnui- 
ties, which will probably be the form of the payment, cannot be less 
than onc nuflion and a half! We have, then, the following items 
of the expenditure, meident to removing the several nations of” 
Indians from thar native homes to the western wilderness —' 

First purchase of their title,................ 87,160,133 

‘Expense of improvements to be paid for or re- 

Placed, sce e ese eee eee cece ee eee oes 9,075,000 
Collection and transpontation, ............... 2,250,000 
Subsistence for one year, 1... ee ee ee ee eos 4106-950 
Cost of new lands in the West, .........0..0.., 1,500,000 


$24,091 333 


But, Sir, we have not done, even at this rate. We hare prom- 
awed these Indians, that, if they remove, we will keep up their 
schools, now existing in considerable numbers, We have a ter- 
ritorial government to support among them, which, we are told 
by the departinent, will cost as much as that of Florida, winch is 
about $25,000 per annum. It must be much more. expensive, 


considering aa Jnaterials to be governed, and that the overnite 
5 


894 MR. EVERETT’S SPEECH. 


iment is to descend to such details as counting off the trees, which 
each Indian faniily is to have in its wood Jot. But I take it at 
$25,000. Then there is the expense of the military establish- 
iment to be kept up. I wall go into no considerations to show that 
a very large mibhtary force, beyond any thmg proposed or contem- 
plated hitherto, will be required to keep these Indians at peace 
with each other; to defend them against the unreclaimed tnbes ; 
and to protect the fiontier. I will confine myself to the expense 
of the ten compamies of rangers already asked for. I have exam- 
ined the repoit of the quartermaster general, of the 8th of last 
March, contaming an estimate of the first cost of mounting ten 
companies and their annual support. Taking the cost of the 
horses at $100 each, whieh we ate told by general Jesup, “it 
wall be safer to assume,” the first year’s expense will be $83,750, 
and the annual charge, $39,875. So that the civil governinent of 
the new terntory, and the military defence of the fronter, will 
amount to $64,875 per annum, according to these estmates. But 
no man cai believe it will rest>widin any such lmuits. 

I returu to the cost of the operation, which I have calculated 
on official estimates. It is twenty-four milhons—almost twa 
dears per head for the estimated population, at the census of this 
year. ‘Lis enormous sum is to be raised by a tax on the people. 
Let us see what propoition of it 1s to be paid by the several 
States. I take the estimated numbers fiona document submit- 
ted to the House, in reference to the apportionment of represen- 
tatives, under the new census, On that basis, there will be pmd 
for removing the Indians, by 


BDA Te Se Fe, Pe HOM a ae OE RAL Be, Giz 8748 000 
Nery" Hanijpsbires! e200 ore oe Fe 2 564,000 
MMasevehusctiai lO, PLE eR Ae Fe Pee te 52000 
Bfiode fetands. SAIS LE RI Re Poe hh gL 000 
COUHECH CUT ROE OPE all Oral Ue PUI een DD. MIB0,000 


W GinOn tend de eka See ee ee ees PATI, SHRNIEH « 548,000 
Welty Vio RHP? iets SAO Peony eRe 294,080,000 
New Jersey, 0. ieee DE Le Oe RNa Me 650,000 


Pennsylvania, .. 0... cc eck ee eee eee eee ee «6 2,800,000 
Delaware Qe! Se Mh, SHO IRs Genco 56,000 
ANTiiry itt (TpaeisPe stere a gee c sis'e e woe tM a erptary oak wes 652,000 


Vireinistye oh 26,2: dete. ok atleitlen ae Dwele Meine «200,000 
MS rHOCAVSTiiin 1 Same Tom MoM TnNGN, 2 Laiten 920,000 
South Carolina, 6. .:s ess ee cence cess coeee othe 570,000 
Georcingey ee cea s sees te ch nos PRS 476,000 
Eentucky, 2. acess caer evonscsoveenes ..«~ 1,120,600 
Tennessee, sce crs dreccctoespeeveavessveet 926,000 
OHS, ee ae ens secs one ee vk wees sole ee ine oh 
Louisiana, .....+eereereee plese Budd ery BES FF 200,00 


Mississippi, ...-. eee e cee c cece reece ceetances Lay as 
WNdidNhos eens see caret tees ese sees eee ena 
WNi0Gis, oc. ecw cee tweet cco ee reteset osaes sae 
Alabaina, ..s.cccccereccsscescees saa i ope a 
Missouri, . 0. ec ce cer eect eset trae esares , 
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I ask gentlemen from every State in this Union, if they feel justi- 
fied in laying such a tax on their constituents for such an object? I 
will not adnut, that my constituents are less Inberal than those of any 
other member. They arc a fingal people, Sir, and their frugality 
enables them to provide honorably for all yust and equitable de- 
mands of the government. Butif we should go home, and tell the 
people of Massachusetts, that we have voted away eleven hundred 
thousand dollars of then money to renove these Indian nations, 
I believe they would call us to a very strict account,—an account, 
which I, for one, should not know how to meet. Sir, ] solesnnly 
believe, that I have not estimated the expense for removing ths 
host one dollar too high ;—but take it at a half; take it at a quarter, 
(and the charman of the cominittee tells us, it may amount to 
$5,000,000,) is there a gentleman here who thinks that his State, 
if the question were fairly put, would agree to be taxed to such 
an extent for such an olject? The State of New York will have 
to pay one million of dollais as her share of the expense, on its 
admitted cost. Let a resolution be introduced at Albany, ap- 
proving such. a tax, for such a purpose, and what would he its fate ? 

But the amount of this expenditure is not my greatest ohjec- 
tion to it, The mode of its disbursement is still more exeeption- 
able. ‘The bill. provides no eheck upon it. It1s placed within 
the uncontrolled discretion of the department. Whatever confi- 
dence any gentleman may place in that department, such a dis- 
cretion Is at war with the character of our institutions, and 1s pe- 
culiarly so with the prineaple of specific appropriations, which has 
been so strongly weed upon us as the rule of our condnet. Of 
allthe various objects connected with this bill, and eomprehended 
under it, n0 one is specified. We cannot pass our appropriation 
bill for the support of government, without specifying the lowest 
officer who 1s to receive a salary, and the aniount of that salary ; 
and this, too, notwithstanding the existence of previous laws cre- 
ating the office. Ifere we have a vast operation, extending to 
tribes and nations, to tens of thousands of souls, purchasing and 
exchanging whole regions, building fifteen thousand "habitations 
in a distant wilderness, and puttng 75,000 individuals in motion 
across the conntry, aud not an officer or agent speciffed; not a 
salary nanied ; not one item or expenditme buted 3 the whole 
put into the pocket of one head of departinent, to be scattered at 
lus will! 

Sir, [ impute no corruption, nor purpose of corruption, to any 
officer, high o: low. But [say a bill hke this, wlneh is to send a 
government agent to every Indian m the country, in order to 
tempt him off; which is to appraise the value of every Indian 
habitation, from the comfortable dwelling of the Cherokee, to the 
wretched cabin of the fugitive Seminole; which is to establish 
a home m, the western pratrie for every Indian who has left one 
east of the Mississippi; and to do allthis, merely under the discre- 
lion of a department, is a thing unheard of in ones -» Sir, it 
must of, necessity be a scene of corruption without example. 
Your commissioners may be men of honor and probity ; but the 
nature of the operation will require an army of agents and sub- 
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agents, contractors and sub-contractors, appraisers and sub-ap- 
praisers. Were it but for its effect on the morals of the country 
in this respect, the passage of the bill ought to be earnestly depre- 
cated. : 

And now, Sir, what is the necessity of this measure? What is 
the necessity of renioving the Indians? Shall I contess ny weak- 
ness, Sir? I have really med to find a necessity for pass.ng this 
bill. So great has heen the sensibihty manifested in the States 
most particulaily miteiested ; so strong their urgency; so alarm- 
ing the consequences Uenounced upon us, if we do not pass it, 
that T have tied to teel myself mider a mora} necessity to pass it. 
I would gladly lave gone tor it, as the least of evils. But I ean- 
not catch a glimpse of any such necessity. I look m vain, in all 
the document» fiom Georgia and elsewhere, to find a positive 
stiong reason why the Indians should be removed. I find noth- 
ing but vague »opositions, 10 which (with the utmost willingness 
to fee) their force) I can attach no clear, cogent meaning. They 
tell us, that, till the Indians are gone, they cannot consolidate their 
society, no complete uicir improvements. These gencrabties car- 
ry NO meaning to nry mind ; at least, none to warrant such stern 
legislation. “Consolidate their society!” Is not the social system 
as solid in Georgia as any where else? “TI would not hear her 
enemy say so.” And what obstricts her unprovement? Not, 
surely, the presence of a handful of Indians in a comer of the 
State. What is the population of Georgia, where there 1s no room 
for these few Inchans? It is less than seven to the square mile. 
We, Sir, in Massachusetts, have seyenty-four to the square nile, 
and space for a great many more. And yet Georgia is so crowded 
that she must get 1id of these Indians in hei nesth-western corner ! 

Sir, my eye was arrested this morning by a paragraph in the 
paper, said to be an extiact from a letter of a most worthy and 
esumable gentleman, remembered with regard by many who hear 
me, as by myselt—the governorof Georgia. As it contains nothing 
but what I sincerely hope and believe is true, IT will quote it :— 

“The goveinor ot Georgia, m a letter to a gentleman of Phila- 
delpIna, says :—“ We have no such class as the poor. Our lands 
are so cheap, ani the absolute necessaiies of lite so easily olitain- 
ed, that the number of dependent poor are scarcely suflicient to 
give exercise to the virtues of charity m individuals, A beggar 
is almost as rae with us as a prince. Children, mstead of being 
an incumbrance to the poor of our country, are then viehes.” 

[Mv. Wayne of Georgia here said—* It ts true.” 

My friend fiom Georgia tells me it is true. JT am heartily glad 
of it; I hope it will always be true; and I wish I had known it a 
week or two ago, when I was trying to prove that the tanff had 
not rumed the Southern States. 

Being true, Sir, I appeal to that high-minded people to be as 
liberal us they are prosperous, and leave these poor Cherokees in 
the possession of their native lands. 3 

I have been stinck, Sir, with the prophetic import of a speech 
that was uttered by a celebrated Cherokee chief, on occasion of 
the first cession that was made by treaty of the lands of that tribe, 
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in the now powerful and flomishing State of ‘Tennessee. 1 wish 
the historian* had given it 1 the very words of ihe chief; for ev- 
ery man of taste will agree with me, that, among these morsels of 
native cloquenice, there arc some which would do honor to the 
best days and most gifted minds of Greece o1 Rome. ‘That treaty 
was negotiated m the memorable month of April, 1775, On that 
occasion, Ocounostata is said to have dehvered “a very animeted 
and pathetic speech. Ile began with the flourishing state in 
wihealh the nation once was, and stated the encroachinents of the 
white pcople from ume to ume, upon the retreaung aud expinng 
nations of Indians, who left their homes and the seats of then an- 
cestors, to gratify the insatiable desire of the wlute people for more 
land. Whole nations had melted away in their presence, hke 
balls of snow before the sun, and lad scarcely left them names 
behind, except as inperfectly recorded by their enemmes and de- 
stroyers. It was once hoped that they would not be willing to 
travel beyond the mountains, so far fiom the ocean, on which 
their commerce was carried on. But now that hope lad yanish- 
ed; they had passed the mountains, and settled upou the Cheio- 
kee lands, and wished to have usurpations sanchoned by a treaty. 
When that shall be obtained, the same encroaching spinit will lead 
them upon other lands of the Cherokees; new cessions will be 
apphed for, and, finally, the country which the Cherokees and 
their forefathers had so long occupied would be called for, and 
the small remnant which may then exist of this nation, once so 
great’and formidable, will be compelled to seek a retreat in some 
far distant wilderness ; there to dwell but a short space of time, 
before they would again belicld the advancing banners of the 
salie-crcedy HGst: Sv0. NOL laine Chae tn haa 
treat for the iniscrable Cherokees, wouk! then proclann the ex- 
tinction of the whole 1ace. He ended with a strong exhortation 
to run all msks, rather than submit to any firdier enciocachment 
on their territory ; but he did not pievail !” 

This was in 1775. Since then, 8.i, there has been more than 
one period, when, though we talk of “ giving peace” to these In- 
dians, we have been glad to tale it; when they hung fearfully 
upon the flanks of your settlements; when Spain used them as 
her allics, and held you im cheek through them. There haye 
been times, Si, when, had these Indians been inspired to foresee 
the future, it would never have len a subject of dispute, for 
whose benefit the treaties of Hopewell and Holston were made. 
I assert, fearlessly, that there haye been periods when the pres 
ervation oy tiem or ie fiuth, plighted between them and us, 
Was an olyect as important to us, as it is now to them. 

But times are changed. Sir, im a late visit to the public grave 
yard, my attention was arrested by tho simple monument of the 
Choctaw chief, Push-ma-ta-ha, He was, I have been told by 
those who knew him, one of nature’s nobility, a man who would 
have adorned any society. He lies quietly by the side of our 
a eR ot rn 

* Judge Haywood’s Civil and Political History of Tennessee, p. 45. 
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statesmen and high magistrates, in the region—for there is one 
such—wheie the red man aud the white man are oma level. On 
the sides of the plain shaft that marks the place of hs binial, I 
read these wWoids :— 

“ Push-ma-ta-ha, a Choctaw Chief, lies here. This Monument 
to his Memory 1s erected by his nother Chiefs, who were asso- 
ciated with him in a Deleganon fiom their Nation, in 1624, to the 
General Government of the United States. He was a Wamuor of 
great distincuou: he was wise in Covneil; Eloquent in an extra- 
ordinary degree: and, on all oceasions, under all cirenistances, 
the Wlnte Man’s Fi end.’ * 

The chief, whose graye-stone is so touchingly cloquent, was 
among the head-mecu of the Choctaw people, who negotiated, 
with the present Clucf Magistrate, the treaty of Doak’s Stand. 
His naine and that of the President are side by side on the parch- 
ment. Itis well that hei cone; for, were he alive, and did he 
presume to cvercise the office .of cluef, m which you 1ecoguised 
him, and do the acts wich it is stipulated by the treaty he should 
do, he would subject lamselt to the penalties of the law of Missis- 
sipp), to be fined a thousand dollars, and napnsoned for a ycar. 

Sir, this pohey cannot come to good. It cannot, as it professes, 
elevate the Indian. It must and will disheartcn, depress, and 
erush dum. If he bas within bnn a spark of that pride, without 
which there can be no rational unpiovement, this gloomy policy 
would subdue it. T have labored hard to take an opposite view 
of the subject; but there is no bight side to it. Itis all unmin- 
eled. unmitigated evil. There is evi] on the other ste, but none 
commenstnate with that of this compulsory removal. ; 

“There. Sir V set wv tootett se comemulenn TW vor wil feat the 


Pi ay wy hie wae ig 4 ase wy st j 

Indians as fiee agents; if you will w rhdraw your legal diness ; if 
they ae willing, afier exploing the county, to go, 1 am wilhng 
they should, and wall join m making the approprianon. But 
while the laws exist, benceth which they cannot hive, it ts in vain 
to tell me they are willing to go. How ¢co you know it? Do 
you tell me a man locked up in piison does not wish to come out? 
Unlock the prison doois, and then you can tell. sls 

I bave head rt said, these laws ale passed in terrorem ; that it ts 
not intended to enfoice them. i tcrrorem, Sir, and the renioval 
still vohintary'! Are gentlemen serious? Repeal the laws; put 
the Indians 1n a condition to act yoluntanly, and then, if they 
choose to go, I will not withhold my vote fioin any 1casonalle 
appropriation ; scarcely from an unreasonable one, to pay the cost 
of the removal. 
a nee Le ee ee eee See eee eee 

* Push-ma-ta-ha ts said to have addressed himself to ‘bis biethren ur the 
following manner before his death — 

“1 shall dic, but you will See e ou al Ait CN Sel 
paths, you will see the flowers, anc rhe h a aetahine 
will seé them and hear them no morc. hen you are caine to | f 


i : hem, He 
, u, Where is Push-ma-ta-ha ?—and you will say to them, 
ea They will hear the tidings ike the sound of the fall of a mighty 


oak, in the stillness of the oods.” 
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I adjure you, Sir, to recede: there is no disgrace in it. Other 
States, more powertul than Georgia, have receded, on points where 
ther honor and interest were equally involved. Sir, if Georgia 
will recede, she will do more for the Union, and inore for herself, 
than if she could ade to lier domain the lands of all the Indians, 
thongh they weie all payed witli gold. 

The evil, Sir,1s enormous; the violence is extreme ; the breach 
of pubhe faith deplorable; the inevitable suffering imecalculable. 
Do not stain the fur fume of the country: it has been justly said, 
it is in the keeping of Congress, on this subject. It 1s more wrap- 
ped up in tus poley, in the esumation of the ervilized world, than 
in all your other domgs. Its clements are plain,and tangible, and 
few. Nations of dependent Indians, against their wall, under col- 
or of Jaw, are diiven fiom their liomes into the wilderness. You 
cannot eaplain it; you cannot reason it away. The subtleties 
which sausty you will not satisfy the severe Judgment of enlight- 
ened Europe. Our frends there will view tlis measure with sor- 
row, and cur enemies alone with joy. And we ourselves, Sir, 
when the interesis and passions of the day are past. shall look 
hack upon it, I fear, with self-reproach, and a regret as hitter as 
unavailing. 


EXTRACT FROM AN OpinioN oF CuancELLoR Kent, on Tre SovE- 
REIGNS: OF rHE INDIAN Triges. Johnson's Reports. 


“In the treaty between the United States and the Wyandots, Otta- 
was, Chippewas, and others,in 173), 1t was provided thatifany Indian 
commit murder, or robbery, upon a citizen of the United States, they 
shall deliver htm up to be punished according to our law. This sur- 
render of eriminals is here made prrt of a national compet, and the 
distinction 1s preserved between In:lians and ecit'zens , and, while we 
assuine the right to redress tlie injuries of the one, we abandon the 
other to the protection of their own people. The treaties with the 
Cherokces, in 1735 and 1791, go further, and piovide, that citizens 
of the United States, committing robbery, or murder, on the Chero- 
kees, shall be punished by us in like manner as if the same were 
committed upon one of oui own citizens ‘They also contain a new 
and striking provision, and that ts, that eitizens setthng upon their 
lands, thereby forfeit the protection of the United States, and the 
Cherokees may punish them as they please. ‘The same provision 
relative to the surrender and punishment of peisons guilty of mur- 
der, or robbery, 1s inserted in the treaties with the Choetaws, Chick- 
asaws, Shawanese, Creeks, Ottawas, Chippewas, &e. And, in the 
treaties with the latter tribes, in 1789 and 1705, citizens settling on 
their lands are declared to be out of the protection of the United 
States, and liable to punishment at the discretion of the Indians, 

“It would seem to me to be almost idle to contend, in the face of 


such provisious, that these Indians were citizens or subjects of the 
United States, and not alien and sovereign tribes.” 


Exrnract From AN Optnion oF TuE SupREME CourRT oF THE Uniten 
Srartks. 


The Court say, “The original inhabitants of this continent were 
admitted to be the rightful occupants of the soil, zoth « legal as well 
as just claim to retein possessron of rt, and to use it according to ther 
own discretwn,” Again — 

“If an individual imght extinguish the Indian title for his own 
benefit, or, in other words, imght purchase it, still he could acquire 
only that title. Admitting their power to change their laws or 
usages, so far as to allow an individual to separate a portion of their 
lands from the common stock, and hold itin scveralty. still it isa 
part of theer territory, and is held under thei, by a title dependent on 
their ovon Jews. The grant derives its efficacy from their will; and 
if they chose to resume it, and inake a different disposition of the 
Jand, the courts of the United States cannot interfere fur the protection 
of the trtle 

“The person who purchases land from the Indians, within their 
terretvry, incorporates hiniself wath them, so far as respects the prop- 
erty purchased, holds ther title under the:r protection, subject to 
thery laws = Af theyannul the grant, we know of no tribunal which 
can revise and set aside the proceeding ”’ . 


Crosr oF THE PROFFssioNAL Opinton oF TUE Hon, Wittiam Wirt, 
LATE ATTORNEY-GENERAL OF THE Unitrp Stairs. 


On every ground of argument, on which I have been enabled, by 
my own reilections or the suggestions of others, to consider this ques- 
tion, 1 am of the opinion, 

1. That the Cherokees are a sovereign nation ; and that their hav- 
ing plaecd themselves nnder the protection of the Umted States does 
not at all impair their sovereignty and independence as a nation, 
“One community may be bound to another by a very unequal alh- 
ance, and still be a sovereign State Thongh a weak State, in order 
to provide tor its safety, shuuld place itself under the protection of a 
more powerful one, yet, according to Vattell (B 1 Ch 1,§ 5 and 6,) 
if it reserves to itself the right of governing its own body, it ought to 
be considered as an independent State.” 20 Juknsun s Report, 711, 
712, Gooduell ts. Juchson. . é, 

2. That the teiitory of the Cherokees 1s not within the jumsdiction 
of the State of Georgia, but within the sole and exclusive jurisdiction 
of the Cherokee nation, 

3. That, consequently, the State of Georgia has no right to extend 
her laws over that territory , 

4, That the law of Georgia, which has been placed before me, ts 
unconstitutional and void—l. because it is repugnant to the treaties 
between the United States and the Cherokee nation, 2 because it is 
repugnant to a law of the Umted States passed im 1302, entitled “an 
act to regulate trade and intercourse with the Indian tribes, and to 

reserve peace on the frontiers;’’ 3 because it 1s repugnant to the 
Constitution, nasmuch as it impairs the obhgation of all the contracts 
arising under the treaties with the Cherokees , and affects, Rincon 
to regulate intercourse with an Indian tribe—a powcr which belongs 


exelusivcly to Congress. att maith 
Baltimore, June 20th, 1830. 


EXTRACTS 


FROM A SPEECH OF THE 


HON. JOHN TEST, 


REPRESENTATIVE FROM INDIANA, 


DELIVERED IN THE HOUSE OF REPRESENTATIVES, WEDNESDAY 
EVENING, may 19, 1830. 


a 


Tur first thing that strikes the mind in the case is its novelty. 
The goveinment, ever since its estabhshineut, has viewed those 
Indians mn the hglit of sovereign commuuities, and treated with 
them as such. Jn all ow intercourse with them for fifty or 
sixty years, we have negotiated und dealt with them as mde- 
pendent sovereignties, without a single exception; but this bill 
now proposes to change our pohey, and throw all these tribes 
of Indians into the hands of the President of the United States, 
to be bargained with like individuals or petty coiporations. 
No treaty is contemplated by the lull; no convention with 
them as a nation; but a door is to be thrown open, by which 
you can approach every individual of the titbe, and make a 
separate hargain with lim for his httle improvement. More 
of this, however, when i come to examine paticularly the prin- 
eiples of the bill. But I would ask, Sir, Why is i ow neces- 
sary to chauge our policy towards tle-e sons of the forest? 
What has produced this necessity 2. Will uot the fncbans agree 
to sell their Jands, aud must they be made wallmg at any rate, 
and by any means? Is it necessary to descend to makuig in- 
dividual conti acts instead of national ones? Jf you cannot ob- 
tain the consent of the nation to dispose of its domam, is it 
right and just to tamper with individuals, and theichy weaken 
its power, by distracting its councils. settiug itsimembers at war 
among themselves, creating strife, feuds aid separate interests, 
in order to accomplish, in this manner, what you could not by 
fair and honorable neaties? Sir, | have said that our policy 
of treating with the Indians as sovercign cominunities has been 
settled ever sinee the estabhshinent of our independence; and, 
I will say further, it has had the sanction of all the chstinguish 
ed statesnien and patriots from the revolution down to the 
present day. General Washington and lus cabinet solemnly 
recognised the prineiple, as appears by the docuinent read to 
the committee of the whole, by the honorable geutlernan from 
New York, (Mr. Storrs.) Alexander Wamilton, the elder Jolin 
Adams, Mr. Jefferson, Mr. Madison, Mr. Monroe, and John 
Q. Adams, have all maintained the same opinian; and the 
American people ae the same. prineiple at this moment ; 
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nor will they ever sanction any other, so long as the Indiang 
remaiu a distinct and separate race of men, 

Now, Sir, what haye we done, and how stands the case? In 
1785, 91, 95, and every year sinee, we have told these Indians, 
We will protect yon—you shall live under your own laws—no, 
white man shall step his feot upon your soil—your lines shall 
be marked—and if a white man intiudes upon you, you may 
pumsh fim as you please, and we will hold him as being with- 
out our protection. ‘Those treaties have been renewed—they 
now subsist, aud ure in fall foree. The national faith, and the 
national hover, are all pledged for ther suppoit and mainte- 
nance. Nay, the very same person, wlio now holds in his hands 
the national prerogative, has himself’ sanctioned the doctrine, 
and renewed all the pledges, while actmg under other func- 
uionaries of the government. Aud now, since he has been ele- 
vated to the lofty stanon wlich he holds, he has reversed all 
these solemndecrees. He now holdsa very different language. 
He tells the poor savage, I cannot protect you—yon must sub- 
mit to the laws of the States, or you must march to the wilder- 
hess ; you must seck in the desert that repose which is demed 
you here. Georgia 1s a sovereign State—I cannot undertake 
to control her: she must do as she pleases with you. If I wee 
to attempt to control her, she nnght do something injmious to 
us, ald jimnous to you. Sir, this is a Janguage the poor Indian 
neyer heard before from this government, and never had a 
right to expect to hear. Nor is this an overdrawn pieture: it 
is short of the nuth. I need not refer to the book contaming 
the Janguage: I hold it im my hand; it is oa cvery gentle- 
mau’s table in this luuse. 

The first prominent featwe in this bill, and which must strike 
every man the moment be casts his eye upon it, is this, that it 
proposes to withdraw fiom the Senate their 1evisory power 
over the treaties and eompacts entered into by the President 
of the Umted States. The whole burthen of this business 18 to 
be thrown into Ins hands, to be disposed of accordig to lis 
discretion. Wo treaty is to be made m form. ‘The tnll declares 
“the President may lay off the chstriets of hind,” “the Presi- 
dent may exchange lands,” “the President shall co, and shall 
cause to be done,” every thing proposed by the bill, The Sen- 
ate have yielded themselses into the hands of the Executive, to 
dispose of, no one knows how much of the public lands, but 
surely not less than one tnudred millions of acres; and besides 
that, not less than twenty milhons of pubhe moneys ; and all 
this without any elieck or contol fiom any quarter whatever. 
This enormous sum of money is to be disbursed under his dis- 
erection, hy such persons as he may think proper to appoint, 
and who are answerable to him alone. All those ae ae 
tracts ure to Pe carried into execntion by men gel solely 
by the President, without consulting any power, save his te 
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dred, and for what I know, or any one else, one thousand will 
be appointed, for the disbursement of some twenty nullions of 
dollars of pubhe money, subject only to the wall and control of 
the Executive. It, Sir, I had the most mmplieit confidence in the 
discretion, the energy and firmuess of the Piesident, 1 would 
withhold fiom lam this vast power and patronage. It 1s pos- 
sible he may make some hnprovideut appuintinents, as we have 
undeniable evidence that he has done iu some instances ; and the 
individuals appointed inay inake soine yery onerous contracts : 
but the momeut they are inace, they are binciing upon the goy- 
ernment, and you will have to appropriate money tor their pay- 
ment, because the nation is plelged to do so. Where 1s this 
vast scheme to end? Seventy or eighty thousand Indians are 
to be removed acioss the Mississippi, and no principle estab- 
lished upon which it 1s to be done, except what inay be devised 
by the Executive, within the provisions of a loose and indefinite 
bill... I ask again, Sir, if it were intended to consult the feelings 
of the Inans upon the occasion, why was it necessary to with- 
draw the subject fiom the treaty-inaking powei ? Why was it 
necessary to throw the whole into the bands of the Executive, 
without, at least, consulting his constitutional advisers (the 
Senate)? Ile ought to have, in au affair of so much impor- 
tance, the counsel of the whole nation. 

Sir, I have another insuperable objection to this bill, and one 
that it 1s impossible for me to reeoncile with the duty I owe to 
myself. I believe those Indiaus are sovereign conmuunities, at 
jeust so far as to render it neeessaly to hold treaties with them, 
as with other powers, and not mere compacts, as with indi- 
viduals. The language of the Constitution is express, “ that 
Congress shall have power to regulate commeice with foreign 
nations, among the several States, and with the Indian tribes.” 
“ And that the President shall have power, by and with the 
advice and couscit of the Senate, to make tieaties, provided 
two thirds of the Senators present concur.” Now, Sir, in rela- 
tion to the regulation of commerce with foreign powers, and 
with the Indian tribes, there is no kind of distinction made in 
the Constitution between the modes to be pursued in relation to 
foreign powers and that of the Indian tribes: hence, U take it 
for granted, there 1s no difference allowed to be made im the 
mode of procedure between the two. It is to be done by trea- 
ties, and by laws in pursuance of treatics, and no other mode 
ean be adopted by Congress withont a violation of the Consti- 
tution. There is a treaty-making power created by the Consti- 
tution, and that is to be exercised in a particular way pomted 
out by the Constitntion ; that being the case, this house, or both 
houses, cannot nullify or elange that mode, without an express 
violation of its principles. What was the teaty-making power 
created for, if Congress may adopt any other mode they please ? 
I say it cannot be done by this house, or by both houses, or 
otherwise the Constitution is a dead letter. If the President, 
by and with the advice and consent of the Senate, is alone au- 
thorized to inake treaties, how can Congress substitute any other 
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mode? No one, T believe, would be hardy enough to affirm that 
the Presiaent alone could make a treaty with a foreign power ; 
and if he cannot doso with a foreign power, I ask how can he do 
it with an Indian tribe, when the power to do the one is grant- 
ed in the Constitution, by the very same words as is that to do 
the other. What would the people of the Union say, if Con- 
gress were to pass an act authorizing the President to nego- 
tate a treaty with England, or any other foreign power, to ad- 
just and fix a tariff of disnes to suit his own notions, without 
consulting the Senate or this house? Would they not say the 
act was uneonstitutional, as well as an infringement of their 
rights? Would they not say, that was a power they never 
anthorized us to coufer, and prononnece us usurpers for domg 
so? ‘They certainly wonld, and justly too. I say, Sir, would 
not sneh a proposition shock this nation? And yet this bill 
proposes to do what is nm prnneiple preeisely the same thing, 
and, indeed, a scheme of equal magnitude, and of more alarm- 
ing and dangereus cousequenees. 
x * = % * * # 

Sir, T have hut afew words more, and Ihave done. There is 
one feature in the law of Georgia which I have not mentioned, 
and which is peihaps more onerous and more ealculated to 
secure impinity to the wicked and maleyolent, in the violation 
of the rights of the Indians, than any other: itis this, that no 
Indian ean be received as a witness against a white man. 
Now, Sir, I would not fiud fault with such a provision, if Geor- 
gia did not compel them to subont to her own laws: if she 
perinitted thein to be governed by the rules and regulations 
which they piesenbe for themselves, they would have no right 
to complain, or, at least, not the same right; or if she limited 
the provision of the act1o her own acknowledged domnnion, 
and did not extend it to the lands and villages cantessedly be- 
longing to the Indians; but as it stands, how does it operate ? 
Why, Sir, the wlotes may go into their towns, and murder men, 
women and children with perfect impunity, unless, indeed, there 
shall happen to be an honest winite man present, which will 
hardly ever be the case. ‘The whole of the intercourse laws 
of the United States we let loose, and rendeied mull and youd 
by the construction given them by the President of the Umted 
States. And white men are permitted by the laws of Georgia 
to go among them whenever they please ; and, indeed, the ex- 
ecutive officers are paid mmieage for going ; and when there, 
they have a perfect imomunity to commit every kind of outrage 
upon the Indians, because there can be no witnesses against 
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